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(1) 

RULEMAKING PROCESS AND THE 
UNITARY EXECUTIVE THEORY 

TUESDAY, MAY 6, 2008 

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL

AND ADMINISTRATIVE LAW, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Subcommittee met, pursuant to notice, at 2:06 p.m., in Room 

2141, Rayburn House Office Building, the Honorable Linda 
Sánchez (Chairwoman of the Subcommittee) presiding. 

Present: Representatives Sánchez, Johnson, Cannon, and Keller. 
Staff present: Susan Jensen, Majority Counsel; Daniel Flores, 

Minority Counsel; and Adam Russell, Majority Professional Staff 
Member. 

Ms. SÁNCHEZ. This hearing of the Committee on the Judiciary, 
Subcommittee on Commercial and Administrative Law will now 
come to order. 

Without objection, the Chair will be authorized to declare a re-
cess of the hearing at any time. 

I will recognize myself for a short statement. 
A year ago last February, this Subcommittee held a hearing on 

President Bush’s Executive Order 13422. This new order substan-
tially amended President Clinton’s Executive Order 12866, an 
order that had guided the OMB regulatory review process for the 
preceding 13 years. 

Specifically, the order requires agencies to identify specific mar-
ket failures or problems that warrant a new regulation. Further-
more, agency heads are now required to designate a presidential 
appointee as an agency policy officer to control upcoming rule-
making. 

Many are very concerned that Executive Order 13422 would fur-
ther politicize regulations, several of which were specifically cre-
ated by experts to protect the health and safety of our citizens. 

I am concerned that the main thrust of this new order appears 
to be intended to shift control of the rulemaking process from the 
agencies, the entities that have the most substantive knowledge 
and experience, to the White House. 

The New York Times, for example, reported that President 
Bush’s order strengthens the hand of the White House in shaping 
rules that have, in the past, often been generated by civil servants 
and scientific experts. Commentators observed that it represented 
just another clandestine power grab by the Administration. These 
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thoughts and concerns were not just expressed by the so-called ‘‘lib-
eral media’’ or partisan operatives. 

The independent fact finding arm of Congress, the Congressional 
Research Service, for example, says the revisions made by Execu-
tive Order 13422 represent a clear expansion of presidential au-
thority over rulemaking agencies. 

CRS also notes that the order can be viewed as part of a broader 
statement of presidential authority presented throughout the Bush 
administration from declining to provide access to executive branch 
documents and information to creating presidential signing state-
ments indicating that certain statutory provisions will be inter-
preted consistent with the President’s view of the unitary execu-
tive. 

Under this theory, the President, and only the President, can 
and should make the final decision. That is a rather serious obser-
vation coming from a preeminently nonpartisan source. 

Today, more than 1 year later, our concerns are even greater, as 
illustrated by the latest controversies involving the rulemaking 
process. These issues range from the Administration’s overriding 
the EPA’s proposed air quality standards for ozone levels to efforts 
by the Vice President to delay the promulgation of a rule protecting 
Wright whales from annihilation. 

Accordingly, I very much look forward to hearing the testimony 
and appreciate the witnesses’ willingness to participate in this 
hearing. 

At this time I would now recognize my colleague, Mr. Cannon, 
the distinguished Ranking Member of the Subcommittee, for his 
opening remarks. 

Mr. CANNON. Thank you, Madam Chair. 
I would like to extend a welcome to all of our witnesses today, 

including Ms. Dudley, and want to point out that this topic is real-
ly of great importance to our country. And I would like to thank 
you all for coming to share your ideas with us. 

Before I start, I would like to invite everyone to take a step back 
and to take a look at the big picture with me. Seventy-five years 
ago, the modern administered state exploded upon us with Frank-
lin Roosevelt’s New Deal and continued to mushroom to the Fair 
Deal, the New Frontier, and the Great Society. 

By the time we reached the late 1970’s, Congress had enacted an 
enormous Federal bureaucracy, producing an equally enormous 
number of regulations. They had done this largely by delegating to 
that direction much of Congress’ own legislative power. By the time 
of the Carter administration, Congress’ ability to write broad 
framework statutes mandating that bureaucracy write legislative 
rules, filling in the details of Congress’ decisions, had risen prac-
tically to the state of a very high arm. 

What was the result? A weakened Congress, an immensely 
strengthened but wholly unaccountable Federal bureaucracy, a sky-
rocketing Federal budget and a staggering regulatory burden on 
our citizens and our economy, spreading in every direction as far 
as the eye could see or the mind could imagine. 

It took the executive some time, but eventually it woke up to the 
need to restore sanity to this situation, and starting with the 
Reagan administration, the Executive Office of the President began 
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to assert increased presidential control over myriad rulemaking ac-
tivities in the Federal agencies. 

In 1981, through Executive Order 12291, President Reagan con-
solidated new regulatory review authority in the Office of Manage-
ment and Budget. Much of this authority was housed in OMB’s Of-
fice of Information and Regulatory Affairs. 

In 1985, through Executive Order 12498, President Reagan also 
consolidated in OIRA White House review of agencies’ regulatory 
development agendas. The administration of President George 
H. W. Bush continued this basic framework, and with some mod-
erate adjustment, so did the Clinton administration. The Clinton 
administration’s refinements occurred largely through Executive 
Order 12866, issued in 1993. 

The administration of the current President Bush has followed 
substantially this same framework. It has also brought within that 
framework the agencies’ burgeoning production of guidance; guid-
ance often used by agencies to embellish their regulatory regimes 
while avoiding judicial review. 

There are those who say 25 years into this reaction by the presi-
dency that the Bush administration has gone too far. They claim 
that the current President has unduly cut into the authority of 
Federal agencies. They say that Congress should step in to curtail 
executive authority over the executive branch. 

I see a very different picture in which over time Congress exces-
sively delegated its authority to unelected officials in executive 
branch agencies, in which the executive wisely and consistently 
saw a need to restore order and accountability, and in which the 
solution to any overly zealous leadership of the executive branch by 
the executive is not the clipping of the executive’s wings but the 
strengthening of Congress. 

And on that point, I think we should have bipartisan agreement, 
because if a weak Congress foists off on the Nation a weak execu-
tive, all we will be left with is an uncontrolled Federal bureaucracy 
and no one, no one, can want that. If the executive is not within 
its rights in leading executive branch agencies, then what has be-
come of the Constitution? 

So how do we strengthen Congress? Easy. We just pick up the 
tools Congress already has at its disposal and we use them with 
vigor. We legislate instead of delegating our legislative rights to the 
Federal bureaucracy. That is, Congress should vote on regulations 
before they become law. We also ought to make our laws clear 
enough that they don’t need vast amounts of interpretive regula-
tions. 

We vigilantly oversee the executive through our oversight and we 
legislate in response to what we find. The fact is, we have been 
woefully inadequate for many years in oversight staff and oversight 
activities. We emphasize our power of the purse, sending strong 
signals to the executive about how we want him to lead the execu-
tive branch. And we at long last realize the promise of the Congres-
sional Review Act, to pick up and disapprove agency rules that we 
think violate the substantive laws we pass, the Administrative Pro-
cedure Act or other procedural laws. 

What will the result of all of this be? A strong and accountable 
Congress pitted against a strong and accountable executive, and a 
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robust debate that can be only good for the country, which is pre-
cisely what the framers of the Constitution intended. 

I thank you, Madam Chair, and I yield back. 
[The prepared statement of Mr. Cannon follows:] 

PREPARED STATEMENT OF THE HONORABLE CHRIS CANNON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF UTAH, AND RANKING MEMBER, SUBCOMMITTEE ON 
COMMERCIAL AND ADMINISTRATIVE LAW 

I’d like to extend a welcome to all of our witnesses. 
This is a topic that is of great importance to our country. I’d like to thank you 

all for coming. 
But before we start, I’d like to invite everyone to take a step back and look at 

the big picture with me. 
Seventy-five years ago, the modern administrative state exploded upon us with 

Franklin Roosevelt’s New Deal. 
It continued to mushroom through the Fair Deal, the New Frontier, and the Great 

Society. 
By the time we reached the late 1970s, the Congress had erected an enormous 

federal bureaucracy, producing an equally enormous number of regulations. 
And they had done this largely by delegating to that bureaucracy much of Con-

gress’ own legislative power. By the time of the Carter Administration, Congress’ 
ability to write broad framework statutes, mandating that the bureaucracy write 
legislative rules filling in the details of Congress’ decisions, had risen practically to 
the state of high art. 

What was the result? A weakened Congress; an immensely strengthened but 
wholly unaccountable federal bureaucracy; a skyrocketing federal budget; and a 
staggering regulatory burden on our citizens and our economy, spreading in every 
direction as far as the eye could see. 

It took the Executive some time, but eventually it woke up to the need to restore 
sanity to this situation. 

Starting with the Reagan Administration, the Executive Office of the President 
began to assert increased presidential control over myriad rulemaking activities of 
the federal agencies. 

In 1981, through Executive Order 12291, President Reagan consolidated new reg-
ulatory review authority in the Office of Management and Budget. Much of this au-
thority was housed in OMB’s Office of Information and Regulatory Affairs. In 1985, 
through Executive Order 12498, President Reagan also consolidated in OIRA White 
House review of the agencies’ regulatory development agendas. 

The Administration of President George H.W. Bush continued this basic frame-
work, and, with some moderate adjustments, so did the Clinton Administration. The 
Clinton Administration’s refinements occurred largely through Executive Order 
12866, issued in 1993. 

The Administration of the current President Bush has followed substantially this 
same framework. It also has brought within that framework the agencies’ bur-
geoning production of guidance—guidance often used by agencies to embellish their 
regulatory regimes while avoiding judicial review. 

There are those who say, twenty-five years into this reaction by the Presidency, 
that the Bush administration has gone too far. They claim that the current Presi-
dent has unduly cut into the authority of the federal agencies. They say that Con-
gress should step in to curtail the Executive’s authority over the Executive Branch. 

I see a very different picture in which, over time, Congress excessively delegated 
its authority to unelected officials in Executive Branch agencies; in which the Exec-
utive wisely and consistently saw a need to restore order and accountability; and 
in which the solution to any overly zealous leadership of the Executive Branch by 
the Executive is not the clipping of the Executive’s wings, but the strengthening of 
Congress. 

Because, after all, if a weak Congress foists off on the Nation a weak Executive, 
all we will be left with is an uncontrolled federal bureaucracy—and no one can want 
that. 

And if the Executive is not within his rights in leading Executive Branch agen-
cies, then what has become of our Constitution? 

So how do we strengthen Congress? Easy. We just pick up the tools Congress al-
ready has at its disposal—and we use them with vigor. 

We legislate instead of delegating our legislative rights to the federal bureaucracy. 
That is, Congress should vote on regulations before they become law. We also ought 
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to make our laws clear enough that they do not need vast amounts of interpretive 
regulations. 

We vigilantly oversee the Executive through our oversight—and we legislate in re-
sponse to what we find. 

We exercise our power of the purse, sending strong signals to the Executive about 
how we want him to lead the Executive Branch. 

And we at long last realize the promise of the Congressional Review Act to pick 
up and disapprove agency rules that we think violate the substantive laws we pass, 
the Administrative Procedure Act, or other procedural laws. 

What will the result of all this be? A strong and accountable Congress, pitted 
against a strong and accountable Executive, in a robust debate that can only be 
good for the country—which is precisely what the framers of the Constitution in-
tended. 

I yield back the remainder of my time. 

Ms. SÁNCHEZ. I thank the gentleman for his statement. 
Without objection, other Members’ opening statements will be in-

cluded in the record. 
I am now pleased to introduce the witness for our first panel of 

today’s hearing. Our witness on the first panel is Susan Dudley. 
On April 4, 2007, Ms. Dudley was appointed to serve as the ad-

ministrator of the Office of Information and Regulatory Affairs, 
OIRA, of the Office of Management and Budget. Prior to her serv-
ice at OIRA, Ms. Dudley served at the nonprofit Mercatus Center 
at George Mason University, where she directed the regulatory 
studies program from 2003 to 2006. 

As an adjunct professor at the George Mason University School 
of Law, she designed and taught courses on regulations and led 
regulatory clinic. Ms. Dudley also served as a career civil servant, 
working as a policy analyst at the Environmental Protection Agen-
cy from 1984 to 1985, an economist at OIRA from 1985 until 1989 
and an economist advisor to the Commodities Futures Trading 
Commission from 1989 to 1991. 

From 1991 until 1998, she was a consultant to government and 
private clients at Economists, Incorporated. 

Ms. Dudley has authored more than 25 scholarly publications on 
regulatory matters ranging from e-rulemaking to electricity, health 
care, the environment and occupational safety. 

I want to thank you for your willingness to participate in today’s 
hearing. Without objection, your written statement will be placed 
into the record, and we would ask that you limit your oral remarks 
to 5 minutes. 

You will notice that we have a lighting system that starts with 
a green light. At 4 minutes, it will turn yellow, warning you that 
you have about a minute left. And at 5 minutes, the light will turn 
red. If you are mid-thought when your time expires, we will of 
course allow you to finish your last thought. 

After you have presented your testimony, Subcommittee Mem-
bers are permitted to ask questions subject to the 5-minute limit. 

So, with that, I would invite Ms. Dudley to please proceed with 
her testimony. 
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TESTIMONY OF THE HONORABLE SUSAN E. DUDLEY, ADMINIS-
TRATOR, OFFICE OF INFORMATION AND REGULATORY AF-
FAIRS, OFFICE OF MANAGEMENT AND BUDGET, WASH-
INGTON, DC 
Ms. DUDLEY. Thank you, Chairwoman Sánchez and Ranking 

Member Cannon. Thank you for inviting me to testify today. 
As administrator of the Office of Information and Regulatory Af-

fairs, and as you mentioned, Madam Chairman, as someone who 
has served as a career economist on the OIRA staff in the 1980’s, 
I am pleased to be here today to talk with you about OIRA’s role 
and the history of executive oversight of the regulatory process. 

OIRA was created as part of the Office of Management and 
Budget by the Paperwork Reduction Act of 1980, more than 25 
years ago. Staffed almost exclusively by career civil servants, OIRA 
has served Administrations both Democratic and Republican, for 
decades, by providing centralized oversight and interagency coordi-
nation of Federal information, regulatory and statistical policy. 

Even before Congress created OIRA, though, Presidents had es-
tablished regulatory oversight mechanisms within the executive of-
fice of the President. For example, President Carter relied on sev-
eral EOP agencies, including OMB, to implement his executive 
order on improving government regulations. 

Each President since then has built on that foundation and over 
the course of more than three decades, regulatory analysis has 
emerged as an integral part of government accountability, a valu-
able tool for understanding the likely effects of regulations. 

The nonpartisan nature of this principled approach is reinforced 
by the fact that during the current Bush administration we have 
continued to operate under President Clinton’s Executive Order 
12866 with some minor amendments that I would be happy to dis-
cuss. 

Over the last 7 years, the Bush administration has further built 
on these foundations to enhance the oversight and accountability of 
the regulatory process. First, we have enhanced OIRA’s trans-
parency. We have taken advantage of the Internet to list on our 
Web site all regulations under review. We also provide on our Web 
site lists of any meetings held with outside parties on rules under 
review. 

Second, over the last 5 years e-rulemaking has transformed ac-
cess to Federal Government rulemaking process. Regulations.gov 
has brought government-wide information together and made it 
searchable and accessible for anyone with access to the Internet. 

Third, OIRA has undertaken several initiatives to improve the 
information and analysis on which new regulations are based. 
These are summarized in my written testimony, so today I will 
focus on two initiatives in which this Committee had expressed an 
interest in the past. 

One, the first, is the final bulletin for Agency Good Guidance 
Practices. And the other is the January 2007 amendments to Exec-
utive Order 12866. While I was not at OMB when these were 
issued, I can provide you with an update on how they are being im-
plemented. 

In January 2007, after soliciting and responding to public and 
interagency comments, OMB issued a final bulletin for agency good 
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guidance practices to increase the quality, accountability and trans-
parency of agency guidance documents. Most agencies have sub-
stantially complied with these requirements by updating their Web 
sites so the public can know what guidance applies to them and 
have the opportunity to provide feedback on significant guidance. 

For example, EPA and the Department of Labor have done out-
standing jobs of making their guidance documents available to the 
public. Other agencies have made a lot of progress, but have not 
met all of the bulletin’s requirements, and we are continuing to 
work with the agencies. But overall, we are pleased with their 
progress. 

On the same day that OMB released the final bulletin, the Presi-
dent issued Executive Order 13422, which amended EO 12866, to 
clarify OMB’s authority to coordinate interagency review of agency 
significant guidance documents. Before issuance of these amend-
ments, OMB reviewed some agency guidance documents, but the 
process was not as systematic. 

EO 13422 also made several process amendments to EO 12866 
to encourage good government practices, and I would be happy to 
discuss implementation of those if you would like. 

But in conclusion, let me wrap up by observing that the execu-
tive oversight of agency rulemaking has a long history that tran-
scends party lines. It is important for a well-functioning, account-
able regulatory system that meets the needs of the American peo-
ple. 

Thank you. 
[The prepared statement of Ms. Dudley follows:] 
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PREPARED STATEMENT OF THE HONORABLE SUSAN E. DUDLEY 
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Ms. SÁNCHEZ. Thank you, Ms. Dudley. 
We will now begin the questioning, and I will begin by recog-

nizing myself for 5 minutes of questions. 
I am interested in knowing, Ms. Dudley, what your view of the 

power of the President is to determine the substance of final rules? 
Do you think that that is appropriate? 

Ms. DUDLEY. I am not a constitutional lawyer, but I believe the 
role of executive oversight, as they have been established by Presi-
dent Carter and subsequent Presidents. 

Ms. SÁNCHEZ. Okay. If Congress says that an agency and not the 
President should promulgate regulations in a particular area, 
should the President be able to substitute his or her judgment for 
that of the agency to whom Congress has delegated the rulemaking 
authority? 

Ms. DUDLEY. Executive Order 12866 that we operate under now 
that was issued by President Clinton in 1993, it gives the agencies 
primacy in writing their regulations. And my office’s role is coordi-
nation, review, to ensure consistency with the principles in the ex-
ecutive order. 

Ms. SÁNCHEZ. So if I am understanding your answer correctly, 
the agency would have the final determination of the rulemaking? 

Ms. DUDLEY. That is how Executive Order 12866 is character-
ized, yes. 

Ms. SÁNCHEZ. Okay. Because my understanding is that in Sec-
tion 7 of Executive Order 12866 the President will resolve dif-
ferences between the agencies and OIRA unless otherwise prohib-
ited by law, and I am sort of interested in knowing how you view 
that restriction. 

For example, could Congress prevent the President from making 
the final decision on an agency rule? 

Ms. DUDLEY. I would probably have to defer that to a constitu-
tional lawyer. 

Ms. SÁNCHEZ. You don’t have an opinion either—— 
Ms. DUDLEY [continuing]. In my long experience in this in the 

regulatory world, but that wouldn’t be my expertise. 
Ms. SÁNCHEZ. No opinion on the—— 
Mr. CANNON. She is asking can we limit the President’s author-

ity. We do that all the time. 
Ms. SÁNCHEZ. I am asking somebody who has inside knowledge 

whether or not it—because there is this discussion whether Execu-
tive Order 12866 is significantly different from 13422. And I main-
tain that there is quite a large difference in the two executive or-
ders, that they are—the point that I am trying to get at is that Ex-
ecutive Order 12866 gives agencies, I think, primary authority. 
And that Executive Order 13422, by the subtle changes, the 
changes that it has made, is trying to take away some of that agen-
cy power and put it into the hands of the executive office. And that 
is my concern. So I am interested in knowing—— 

Ms. DUDLEY. I could comment on that. Actually, that language 
in Executive Order 12866 is unchanged. So it is the same language 
in both, as is the appeals process. 

There is a change in the appeals process that we can discuss if 
you like, but that language remains unchanged. 
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Ms. SÁNCHEZ. Okay. In your written statement, you mentioned 
the efforts of your predecessor, John Graham, to increase the trans-
parency of OIRA reviews. Dr. Graham, however, also said that 
OIRA has its greatest impact on agency rules during information 
reviews and that agencies should not disclose the changes that are 
made to rules during this period, at OIRA’s suggestion, even after 
the rules have been published in the Federal register. 

How, then, can you say that OIRA is transparent when it is not 
transparent about the most important part of the process? 

Ms. DUDLEY. Informal review of rules is something that agencies 
might initiate before they have a draft that is really ready for 
primetime. And so at their request we will begin to look at pieces 
of regulations before it is ready to be formally submitted. 

As I understand it, that is not a new process that John Graham 
created. That is something that has been ongoing in the Clinton 
administration as well. 

Ms. SÁNCHEZ. I understand that, but how can you say that the 
process should be more transparent if indeed there is a great 
amount of changes that happen during the informal process? 

Ms. DUDLEY. During the informal process, that is a time when 
often the agency itself is also working on the regulation. I don’t 
know when would be the bright line to draw and when any draft 
or idea should be made public. 

A decision has been made that when a regulation is submitted 
formally for OMB review, we provide both that draft and we also 
provide the draft regulation as it leaves OMB, at the conclusion of 
review. 

So that is something that I think it is quite a bit of transparency. 
There is always a struggle to balance the need for public to get in-
formation and the ability for frank discussions of a deliberative na-
ture before something is complete. And I think that is the balance 
that has been made. 

Ms. SÁNCHEZ. Final question before time runs out. In your writ-
ten statement, you mentioned OMB Circular A4 and OIRA’s in-
creased emphasis on cost-benefit analysis. In your opinion, does 
OIRA apply that circular equally among the agencies? 

Ms. DUDLEY. Circular A4 is actually a—it is based on best prac-
tices that were issued in the Clinton administration. It is applied 
to the extent that statutes permit, and there are some statutes that 
the full range of things discussed in A4 can be applied and others 
that cannot. 

So, no, it would not be applied equally. 
Ms. SÁNCHEZ. My last point was going to be that most of the 

rules from the Department of Homeland Security have not had 
monetized cost and/or benefits, yet they have been approved by 
OIRA, while at the same time rules from EPA have been rejected 
by OIRA because they hadn’t fully monetized the costs or benefits. 

And I think that there is—the question that I have is why would 
the two be treated differently, if the intent is that that circular 
would apply to all of them? 

Ms. DUDLEY. I guess I am not sure I agree with the premise that 
EPA regulations have been rejected if they don’t fully monetize 
costs and benefits. The fact of the matter is, EPA is very good at 
doing regulatory analysis. They have been doing it for longer, and 
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they do a very good job of their regulatory analysis, which includes 
cost-benefit analysis, but not exclusively. 

Department of Homeland Security is a newer agency and we are 
working closely with them. There are struggles. Some of the bene-
fits and costs of Homeland Security regulations are difficult to get 
a handle on. 

Ms. SÁNCHEZ. But if the goal is to have everybody doing the cost- 
benefit analysis and some rules are being rejected because it is not 
adequate and others that are less forthcoming about information, 
about the costs and benefits, are being allowed to pass, there seems 
to me some disparate treatment of rules from different agencies. 

Ms. DUDLEY. And that is where I can’t agree with you. I don’t 
think that you could find—maybe you could. I don’t think that EPA 
rules are being rejected because the cost-benefit analysis is not 
adequate. 

Ms. SÁNCHEZ. Okay. We will have to agree to disagree. 
I will now recognize Mr. Cannon for 5 minutes of questions. 
Mr. CANNON. Thank you, Madam Chair. 
In your good guidance practices, you talked about transparency. 

Do you encourage agencies to create transparency in requests for 
guidance as well as the guidance that is given by the agency? 

In other words, if a person says, ‘‘I need to know how you are 
going to implement the law in my case,’’ he explains the case, is 
that going to be made available to other people who might have 
similar questions? 

Ms. DUDLEY. So do you mean people might ask for clarification 
and a letter that provides clarification? 

The good guidance practices applies to significant guidance. Sig-
nificant in economically significant. That might not be classified as 
a significant guidance if it applied only to one company or a small 
group of entities. So it may not cover that. 

Mr. CANNON. I have a problem with significant, a word that has 
some kind of content but it is hard to describe what it actually is. 
And in a world where Google makes information freely available, 
significant seems to me to plummet, and it actually bumps into 
the—it may irritate bureaucrats at some point in time, but if you— 
I am just going to give a little bit of counsel that I hope you will 
take kindly. And that is that I think that agencies should be much 
more transparent and open. And that if an individual has a ques-
tion that is important to him or his company, the fact that a bu-
reaucrat can say this is not significant, may be the basis for actual 
persecution, something that we have actually seen among my con-
stituents, and I suspect everyone else’s constituents has as well. 

So I would hope that in the pursuit of transparency, we recognize 
the radically lowered cost of information. 

And with that, Madam Chair, I appreciate your questioning, and 
I yield back the remainder of my time. 

Ms. SÁNCHEZ. The gentleman yields back. 
At this time I will recognize Mr. Keller, the gentleman from Flor-

ida, for 5 minutes of questions. 
Mr. KELLER. Thank you, Madam Chairman. 
Administrator Dudley, thank you for being here today. 
Executive Order 13422 and its accompanying good guidance bul-

letin have now been in effect for 15 months. What, in your view, 
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has been the overall impact of this executive order and the bul-
letin? 

Ms. DUDLEY. I would say the main impact of both is that guid-
ance documents are—the public has a greater opportunity to see 
and comment on guidance documents. They should be placed on 
agencies Web sites with easy access so that the public can not only 
see what applies to them, but see comments on that. 

And in terms of the executive order, it is the guidance provision, 
because those guidance documents, the most significant of them, 
OMB knows about them and when necessary we conduct inter-
agency review. 

Mr. KELLER. Aside from the public nature of the guidance docu-
ments, what in your view has been the chief practical differences 
in OIRA and agency practices since the executive order and the 
good guidance bulletin were issued? 

Ms. DUDLEY. Of the non-guidance provisions, I would say the re-
quirements for the regulatory policy officer. Regulatory policy offi-
cers were a component of the original executive order, and what 
the January 2007 amendment did is it made them—required that 
they be presidential appointees. 

We now know who they are. It is posted on our Web site, the list 
of both the office as well as the individual serving in that capacity, 
for every agency. And I think that has made it more transparent 
for the public and for us. 

Mr. KELLER. Mr. Copeland, who will testify in a little bit, sug-
gests in his written testimony that Executive Order 13422 elimi-
nated the requirement that regulatory policy officers report to their 
agency heads. Is that suggestion correct, in your view? 

Ms. DUDLEY. No. We provided implementation guidance for the 
executive order and the good guidance and made very clear that 
the regulatory policy officer, it is a presidential appointee, but he 
is serving in an agency. So it is the general counsel of an agency, 
the deputy secretary, sometimes the assistant secretary for policy. 
So these are existing positions who have their existing reporting 
framework through the director of the agency. 

So as always, it is the head of the agency that has that ultimate 
authority. 

Mr. KELLER. Okay. Thank you. 
Mr. Copeland also suggests, I think, that Executive Order 13422 

amendments to the regulatory review process will somehow slow 
down the process. Are you aware of any evidence that that has 
happened? 

Ms. DUDLEY. I don’t have any evidence of that. We are reviewing 
the same number of regulations that we were before the executive 
order was passed. I have statistics. And we have been reviewing 
about 600 regulations a year since the nineties, since 1993. 

Mr. KELLER. Okay. Thank you. 
And Madam Chairman, I will yield back the balance of my time. 
Ms. SÁNCHEZ. The gentleman yields back the balance of his time. 
I want to thank Ms. Dudley. You may now be excused and we 

will take a short recess to allow our second panel of witnesses to 
be set up and to come forward to the dais. 

[Recess.] 
Ms. SÁNCHEZ. The Committee is now resumed. 
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I am pleased to welcome our second panel of witnesses. 
Our first witness is Professor Peter Strauss. Professor Strauss is 

the Betts professor of law at Columbia Law School. A renown 
scholar of administrative law, Professor Strauss has taught that 
subject at Columbia for the past 36 years, just a short period of 
time. 

Professor Strauss clerked for Associate Justice William Brennan 
and Chief Judge David Bazelon of the United States Court of Ap-
peals for the District of Columbia. 

It is an honor to have you testify before the Subcommittee again, 
Professor Strauss, and we want to welcome you. 

Our second witness is Curtis Copeland. Dr. Copeland is a spe-
cialist in American national government at CRS. His expertise ap-
propriately relevant to today’s hearing, is Federal rulemaking and 
regulatory policy. 

Dr. Copeland has previously testified before this Subcommittee 
and he is one of three CRS experts who are assisting the Sub-
committee in the conduct of its administrative law project. 

Prior to joining CRS, Dr. Copeland held a variety of positions at 
the Government Accountability Office over a 23-year period. 

It is good to see you again, Dr. Copeland. Thank you for being 
here. 

Our third witness is James Gattuso. Mr. Gattuso is a research 
fellow in regulatory policy for Roe Institute for Economic Policy 
Studies at the Heritage Foundation. Specifically, Mr. Gattuso han-
dles regulatory and telecommunications issues. Previously, Mr. 
Gattuso served as a policy analyst for the Heritage Foundation 
with responsibility for a broad range of issues, including tele-
communications, transportation and anti-trust policy. 

Prior to joining Heritage, he was vice president for policy at the 
Competitive Enterprise Institute. In that position, he oversaw 
CEI’s policy work and supervised the overall management of the 
organization. 

Before joining CEI in 1997, Mr. Gattuso served as vice president 
for policy development with Citizens for a Sound Economy from 
1993 to 1997, where he directed the research activities of that orga-
nization. From 1990 to 1993, he was deputy chief of the Office of 
Plans and Policy at the Federal Communications Commission. 

So welcome to you, Mr. Gattuso. 
Our final witness is Rick Melberth. Dr. Melberth joined OMB 

Watch in November 2006 as director of Federal regulatory policy, 
a program which works to protect and improve the government’s 
ability to develop and enforce safeguards for public health, safety, 
environment and civil rights. He directs all activities related to pol-
icy, advocacy, analysis, research, monitoring and public education. 

Prior to joining OMB Watch, Dr. Melberth was the director of in-
ternal planning and formerly the associate director of the environ-
mental law center at the Vermont Law School. He helped design 
the curriculum and taught courses in the Master’s program. 

Dr. Melberth has written several pieces about decision-making in 
government and environmental issues during his academic career 
and while working as an independent consultant and policy ana-
lyst. 
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I want to thank you all for your willingness to participate in to-
day’s hearing. You have heard about the lighting system. I am just 
going to remind you, you have 5 minutes for your testimony and 
you will get a series of lights; green when you begin your testi-
mony, yellow when you have a minute remaining, and red when 
your time has expired. 

I am going to apologize because I am going to need to go to the 
floor to debate a bill of mine, and so we will have somebody else 
filling in in the Chairman position, and that will be Mr. Johnson. 

But at this time I would invite Professor Strauss to begin his tes-
timony. 

TESTIMONY OF PETER L. STRAUSS, PROFESSOR, 
COLUMBIA LAW SCHOOL, NEW YORK, NY 

Mr. STRAUSS. Chairwoman Sánchez, Ranking Member Cannon, 
Congressmen Keller and Johnson, I am deeply honored to be 
present today for this important hearing. 

You have got my prepared testimony and it doesn’t make much 
sense to read the bulk of it. You ought to appreciate from the excel-
lent submissions of others and what your experience has also 
taught you, which is that presidential oversight of rulemaking has 
been with us for more than three decades. Indeed, the academic 
community and my impression as well is that Congress is in agree-
ment that, within its limits, at least, the practice of executive over-
sight is a sound one. 

At the same time, and responding to Ranking Member Cannon’s 
remarks about delegation, it seems to me that Congress commits 
limited tasks to administrative agencies, and when it does so it ex-
pects them to be performed with fidelity to scientific judgment and 
observance of the limited factors that Congress may have made rel-
evant. 

The present difficulties in my judgment arise from presidential 
practices that threaten these limits. Maybe next year, with former 
senators in the White House, respect for Congress’ work will return 
to a greater degree than one now sees. 

We all do understand that the Constitution creates a single chief 
executive officer, the President, as the head of government. Con-
gress defines the work that its statutes detail. We have a unitary 
executive. Disagreement is about what the President’s function is. 

But once Congress has created a government agency and said 
what its responsibilities are, we know that the roles of Congress 
and the court are to oversee the agency in its assigned work, not 
actually to perform that work. 

When Congress authorizes the EPA to regulate pollution or 
OSHA to regulate workplace safety, can the President decide these 
matters? Or is he too only to oversee the agency’s decision proc-
esses? 

Our Constitution it seems to me is quite specific about this. It 
recognizes that departments will have duties. It permits Congress 
to assign duties to administrative agencies rather than the Presi-
dent. And when it does, the President is not the decider of these 
matters. Attorney General Wirt back in 1823 told President Mon-
roe that the President’s role is to give general superintendence to 
those to whom Congress has assigned executive duties as it could 
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never have been the intention of the Constitution that he should 
in person execute the laws himself. 

Were the President to perform a statutory duty assigned to an-
other, he would not only not be taking care that the laws were 
faithfully executed, but he would be violating them himself. That 
is, the assignment of decisional responsibility to others is a part of 
the laws to whose faithful execution the President is to see. And 
when agency officials treat the President as the person entitled to 
decide matters the Congress has committed uniquely to their judg-
ment, they too fail in their obligations to the law. 

They do have to consult with him. The Constitution is quite spe-
cific about that. But at the end of the day, they are the ones re-
sponsible for deciding any matters that Congress places in their 
charge. 

I do want to be clear. These are not simple issues. We have a 
single chief executive. The President’s politics stand behind ap-
pointments to high office and he properly claims opportunities to 
discuss his Administration’s policy preferences with his appointees. 
Indeed, the Constitution’s text is explicit that he can demand con-
sultation, in writing, on matters within. But then this is the word 
the Constitution uses—the duties of their offices. They are the ones 
with the duties. 

The right to discipline any appointee, even an independent regu-
latory commissioner who refuses to consult him and hear his views, 
is the President’s. And insofar as it creates a framework for con-
sultation, Executive Order 12866 reflects a sound view of executive 
authority, and it would do so even if it were fully extended to the 
independent regulatory commissions, as many of us have rec-
ommended. 

The difficulties arise when the President reaches past consulta-
tion to demanding particular decisions. This is the subtle ground 
between hearing out the President and obeying him. And this is 
the issue that concerns me here. 

Chairwoman Sánchez made some reference to the matters that 
have been in the papers in recent weeks. They are only examples, 
and I don’t think my limited time permits me to go into them, but 
they do suggest that a fair amount of bending science is going on. 
Or to put it another way, that the President has been injecting into 
the decision process factors that Congress has specifically forbidden 
the agencies responsible for these decisions to take into account. 

The courts have said, responding to your instructions, and on ar-
guments from the solicitor general, that costs are not a part of the 
EPA’s business. They have tolerated the delegation to the EPA of 
the vast authority that it has on the understanding that it won’t 
be considering costs. But what is motivating the apparent inter-
ference with EPA’s judgment about ozone standards? 

Mr. JOHNSON. [Presiding.] Professor Strauss, your time has ex-
pired. If you would wrap up. 

Mr. STRAUSS. Yes, absolutely. Just one other thing that I would 
like to say, if I may, which is to suggest that among the possible 
responses the Congress might have is the one that I heard Ranking 
Member Cannon mention, the power of the purse. 

When the House attempted to exercise that power last summer 
in connection with the President’s remarkable amendments to Ex-
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ecutive Order 12866, I understand that OMB responded with the 
claim that a failure to appropriate funds for OIRA would be an un-
constitutional intrusion on the President’s constitutional authority, 
the power of the unitary executive. What a laughable claim that is. 

The President, like the King of England in his battles with Par-
liament, has got to rely on you for the funds he desires, and if you 
find him abusing his authority, you can withhold those funds. 

Thank you again for the privilege of testifying today. 
[The prepared statement of Mr. Strauss follows:] 

PREPARED STATEMENT OF PETER L. STRAUSS 
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Mr. JOHNSON. Thank you, Professor Strauss, and it has come to 
our attention that you have to depart early from this hearing, but 
your testimony has generated such interest that we would like to 
take the opportunity to question you prior to us hearing from the 
other witnesses. So I will begin. 

Dr. Copeland says that there may be little difference in practice 
between the unitary executive position in which the President can 
and should make the final decision and the traditional or presi-
dential oversight perspective since even in the traditional perspec-
tive, the President can have the last word if he is willing to fire 
someone and take the political heat. 

How do you respond to that? 
Mr. STRAUSS. Well, this goes in part to my concerns about the 

regulatory policy officers, which I expressed to this Committee at 
its hearing shortly after Executive Order 13422 was promulgated. 

It is the regulatory policy officer who is going to be fired, the 
presidential appointee who is directly responsible to OIRA, and this 
is not necessarily a person in the position that the head of an agen-
cy is in political terms to take the political heat, would be involved 
in standing up to the President and saying, ‘‘If you want to displace 
my judgment, Mr. President, you are going to have to send me 
home.’’ 

That political heat has been felt on numerous occasions and it 
constrains Presidents. If they have to operate in public by firing 
someone, that is quite a different setting, at least in my judgment, 
from the psychology that attends and understanding that I have 
the legal obligation to do what the President tells me to do—if an 
administrator understands that at the end of the day it is her judg-
ment and she has the right to make that judgment, it will often 
be the case that the President will not respond. 

It may indeed often be the case that what she has heard about 
the President wants ‘‘X’’ from a member of the White House bu-
reaucracy will not be anything that crossed the President’s desk or 
the President’s mind at all. There is a terrific piece in the recent 
law school literature by professors at Vanderbilt University Lisa 
Bressman and Michael Vandenbergh detailing conversations they 
had with senior officials at EPA during both the Clinton and the 
first Bush administrations. And what she reports was that they 
were hearing from many different groups in the name of the Presi-
dent in the White House and in many different ways. It is not just 
one person. 

I think getting clarity—it is going to be the President who fires 
the administrator of the EPA if that is what happens—getting clar-
ity and getting the political heat that will attend that—we can all 
think of occasions where the President has indeed let the adminis-
trator of EPA go. Ann Gorsuch comes to mind. And then in the 
wake of that, Congress’ authority over who would replace her cre-
ates a decided restraint on the kind of environmental policy that 
the presidential administration is able subsequently to carry for-
ward. 

So I just don’t agree with the proposition that these are equiva-
lent. 

Mr. JOHNSON. Thank you, Professor Strauss. 
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I will now yield the balance of my time and yield to Mr. Cannon 
for questions. 

Mr. CANNON. Thank you. 
I appreciate the fact you asked a question about firing, because 

it seems to me that as coarse as that is, that really is one of the 
clear authorities of the President and is now well-established his-
torically. 

So in considering your testimony, Professor Strauss, I find that 
we have very few differences. Hardly anything of substance. I 
would characterize the President’s authority to fire exactly as you 
have. It is a heavy-handed kind of thing. 

I think personally it would be wonderful if the President said I 
am going to change my administrators regularly and often, and 
allow people to come in with a fresh perspective and do something 
and then move on in their lives. 

I mean, if you can shorten the time frame of getting a message 
from Washington to Boston and back as much as we have from 
horseback to e-mail, we ought to be able to move administrators 
back and forth. That would take the support of the Senate, I think, 
and that would be nice, if we could work together in that regard. 

And I appreciate, by the way, your explanation. I was going to 
ask you about Article 2 and how that, the faithfully executed 
clause, how that works, and I think that your view—that you have 
dealt with those things quite well. 

Probably the only place where we really disagree is in how this 
relates to the practice of this Administration or the last Adminis-
tration. I am not sure it is a partisan thing, but what we have— 
in fact, I am intrigued by your last comment, when you were talk-
ing about many people talking with people at EPA in the name of 
the President. The problem is, the President can’t possibly know 
what all those people think or what their personal agendas are. 
But it is the complexity of government that leads us to the point 
where we have that lack of clarity. 

But the problem with many people and many ideas and one 
President’s name is a problem that relates to the complexity of gov-
ernment. Aren’t we better off focusing on how we can change that 
complexity, for instance taking agencies—I would not at this point 
suggest EPA, by the way, but something like, say, for instance, the 
Surface Coal Mining Administration—that is already operated by 
States, and turning that into an interstate compact and letting the 
States deal with that so that they can decide policy and not have 
the President and his minions or his delegates interfering? 

Mr. STRAUSS. Well, I think that cooperative federalism is often 
a useful way to go. One has to be careful not to try to use it in 
situations where States will be attempting to take advantage of one 
another but where you can reliably see that all have the same in-
terests, for sure. 

Mr. CANNON. I suspect when you say taken advantage, are you 
suggesting that if they had an interstate compact instead of Fed-
eral control, some States might want to make it cheaper and easier 
to produce coal than other States? 

I am joking here a little bit, because I actually was at Interior 
and oversaw the writing of those regulations, both for reclamation 
and enforcement. 

VerDate Aug 31 2005 12:03 May 13, 2009 Jkt 000000 PO 00000 Frm 00064 Fmt 6633 Sfmt 6601 H:\WORK\COMM\050608\42214.000 HJUD1 PsN: 42214



61 

But my point is that it may actually be healthy to have the de-
bate in States. Do we want to have lower standards of reclamation 
or do we want to preserve the quality of our State. I think that the 
States are pretty much, in that particular case and generally 
speaking, going to demand a higher standard than I think even the 
Federal Government would demand. 

Mr. STRAUSS. It is entirely possible. 
The risk in interstate compacts that the framers foresaw and 

which has often come up in the past is that North Carolina apple 
producers will want to do something that puts Washington apple 
producers at a disadvantage. That is the matter against which you 
have to be—— 

Mr. CANNON. And hence the founders’ requirement in the Con-
stitution that we do it by Federal legislation. See, that is the con-
text. 

Mr. STRAUSS. Right. 
Mr. CANNON. Thank you. 
Let me just point out, I think that the other place where—I don’t 

think that we have actually disagreed, but as a matter of empha-
sis, I think sort of the core of your statement goes to what is forbid-
den by Congress, is a term you used. Isn’t that really our problem, 
to be clear in how we delegate? Because if we say the administrator 
of EPA will make this decision, we have the ability to limit the 
President, he is then left with the Constitutional context but with 
a stronger position as to the decision he makes, and ultimately fire 
me if he disagrees with the President. 

Mr. STRAUSS. I think we are getting into here into what may 
seem a subtle disagreement between myself and the current dean 
at the Harvard Law School, Elena Kagan, who has taken the posi-
tion, which is a respectable position in academic circles, that it 
ought to be presumed that when Congress passes a statute empow-
ering the head of EPA or whomever to do something, that actually 
the President does have the right to call the shots, but that Con-
gress could always say, ‘‘No, no, we mean explicitly the head of the 
EPA and, Mr. President, you stay out of it.’’ 

My position rather is when you pass a statute that says to the 
EPA you are to set Clean Air Act standards, and we want you to 
set Clean Air Act standards following the following criteria, which 
don’t happen to include cost, that is enough, because if it once gets 
into the White House, you are never going to have that control over 
is it just the science, is it just the best available technology, or is 
somebody figuring out that, well, this would be less costly for the 
economy, which wisely or not you in Congress have taken out of 
EPA’s consideration. 

Mr. CANNON. I think that I probably agree with Ms. Kagan on 
that particular point, but it is narrow. 

Thank you for your testimony. 
I yield back. 
Mr. STRAUSS. Thank you very much. 
Mr. JOHNSON. Thank you. 
And thank you for your testimony, Professor Strauss. 
Mr. STRAUSS. I won’t have to leave for another 45 minutes. I will 

stay at the table, if you don’t mind. 
Mr. JOHNSON. All right. 
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Dr. Copeland, please begin your testimony. 

TESTIMONY OF CURTIS W. COPELAND, Ph.D., SPECIALIST IN 
AMERICAN NATIONAL GOVERNMENT, CONGRESSIONAL RE-
SEARCH SERVICE, WASHINGTON, DC 

Mr. COPELAND. Thank you very much, Mr. Johnson, Mr. Cannon. 
Thank you very much for inviting me here to discuss Federal rule-
making and the unitary executive principle. 

Since 1981, the center of presidential influence on rulemaking 
has been OMB’s Office of Information and Regulatory Affairs, 
which must approve most significant rules before they are pub-
lished in the Federal register. 

OIRA’s role has varied by presidential administration, but during 
the current Bush administration it has returned to the gatekeeper 
role that it had during the Reagan years. That gatekeeper role has 
been manifested in various ways, including an increased emphasis 
on cost-benefit analysis during OIRA reviews, an early increase in 
the use of return letters, the increased use of informal OIRA re-
views of agency rules, extensions of OIRA reviews for months or 
even years beyond the 90-day time limit, the development of OMB 
bulletins on peer review, risk assessment and agency guidance 
practices. 

Also, Executive Order 13422, among other things, eliminated the 
specific requirement that agency regulatory policy officers report to 
agency heads and gave those officers the general authority to con-
trol rulemaking activity in the agencies. The order also expanded 
OIRA’s reviews to include significant agency guidance documents. 
And taken together, all of these actions by the Bush administration 
represent what appears to be the strongest assertion of presidential 
power in the area of rulemaking in at least 20 years. 

There seem to be at least three perspectives regarding presi-
dential power and rulemaking. One is the unitary executive prin-
ciple position, which asserts that the President should be able to 
make the final decision regarding substantive agency rules, even 
when Congress has assigned rulemaking activities to the agencies. 

Another is the traditional or classical perspective, which says the 
President cannot make the final decision on rules assigned to the 
agencies, but can attempt to influence agency officials up to and in-
cluding firing them if they disagree. 

The third position, as Professor Strauss just said, is one advo-
cated by Dean Elena Kagan of Harvard University, in which the 
President can determine the substance of agency rules, but not if 
Congress has specifically prohibited or limited the presidential 
intervention. 

Ultimately, though, these three positions may represent distinc-
tions without a substantive policy difference, for in all three the 
President can ultimately dictate the outcome if he is willing to pay 
the political cost associated with the dismissal of an appointee. 

One of the clearest examples of presidential power in the area of 
rulemaking occurred in relation to a recent EPA rule on ozone. It 
was clear from the memoranda and letters later released that EPA 
initially resisted but ultimately adopted OIRA’s and the President’s 
position on the rule. 
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Notably, the President’s authority to make the final decision in 
agency appeals of OIRA decisions was established by executive 
order during the Clinton administration. 

The EPA ozone case was somewhat unique in that it pulled back 
the curtain on how final regulatory decisions can be made under 
presidential review. However, in many cases it is very difficult for 
outsiders to know what effect OIRA or the various presidential ini-
tiatives have had on particular rules. 

For example, although OIRA says it has its greatest impact on 
rules during informal reviews, it also says that agencies should not 
disclose the changes made during those reviews to the public, even 
after the rules are published in the Federal Register. 

Also, it is currently unclear what effects recent changes in risk 
assessment, peer review, guidance documents and regulatory policy 
officers are actually having on agency rules. 

Although all regulations start with an act of Congress, Congress 
has been arguably less active than the President in recent years in 
controlling the rulemaking agenda. If Congress decides it wants to 
asserts more authority in agency rulemaking, it would have a num-
ber of options. 

For example, it could, one, ask nominees during the confirmation 
process how they would react to presidential rulemaking direction 
that was contrary to statutory requirements. Two, consider giving 
agency heads ‘‘for cause’’ removal protection. Three, consider re-
stricting the ability of OIRA to review certain types of rules. Four, 
specifically indicate that the agency head, not the President, has 
final rulemaking authority in certain areas. Five, increase the 
transparency of OIRA’s review process. And, six, be more specific 
in its delegations of rulemaking authority to the agencies. 

Mr. Chairman, I am happy to conclude my prepared statement. 
I would be happy to answer any questions at this time. 

[The prepared statement of Mr. Copeland follows:] 
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Mr. JOHNSON. Thank you, Dr. Copeland. 
Mr. Gattuso, please proceed. 

TESTIMONY OF JAMES L. GATTUSO, ESQ., SENIOR FELLOW IN 
REGULATORY POLICY, ROE INSTITUTE FOR ECONOMIC POL-
ICY STUDIES, THE HERITAGE FOUNDATION, WASHINGTON, 
DC 

Mr. GATTUSO. Mr. Chairman, Members of the Subcommittee, 
thank you for inviting me here today to discuss this important 
topic. 

President John Kennedy is said once to have told a petitioner in 
his office, ‘‘I agree with you, but I don’t know if the government 
will.’’ And that statement encapsulates in many ways the questions 
being discussed today. To what extent can or should the President 
be able to ensure that his views and priorities are reflected in the 
decisions of the executive branch. 

Charged in the Constitution with taking care that the laws be 
faithfully executed, Presidents often find their efforts frustrated by 
the machinery of the executive branch which they themselves head. 
Nowhere is the challenge greater than in the area of regulation. 
Over 50 agencies produce thousands of new rules each year, and 
some 70,000 pages in the Federal Register. 

That is why starting a generation ago Presidents began to estab-
lish systematic review processes for the promulgation of regula-
tions. 

Since the first review processes were established, seven Adminis-
trations, five Republican and two Democratic, have built upon 
them. Each has changed the system in various ways, most improv-
ing upon that of its predecessor, but none has challenged its basic 
utility or legitimacy. 

The debate over the Constitutional status of the system is joined, 
however, when that system conflicts with congressional assign-
ments of responsibility or discretion to others within the executive 
branch. In such cases, some have argued, including the earlier wit-
nesses today, that the President may not substitute his judgment 
for the judgment of the officer selected by the President to perform 
a particular duty. In other words, the President is not the ‘‘decider’’ 
but merely the ‘‘overseer’’ of decisions by others. 

In my view, the problem with this contention is that the Con-
stitution invests executive power in a President of the United 
States of America, not in plural Presidents, not in a President and 
other officers designated by Congress, but in a President. The idea 
that the executive power is shared or can be unbundled is contrary 
to the common sense meaning of the language of Article 2. 

It also would be a surprise to millions of people voting today in 
Indiana and North Carolina to hear that their votes are not for a 
President who can decide issues, a President who can set policy, 
but merely an overseer of decisions by others, a consultant, some-
one who guides but does not lead. I think that is contrary to the 
common understanding of our political system. 

That said, I believe also that the theoretical differences in the de-
bate over the unitary executive may not come down to much in 
practical application. There may be less here than meets the eye. 
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resenting any official position of The Heritage Foundation. 

2 Quoted in Elena Kagan, ‘‘Presidential Administration,’’ 114 Harvard L. Review 2245 (2001). 

Critics of the unitarian executive concept largely recognize the 
President’s power to articulate priorities and views, request adher-
ence to them and dismiss those that do not help carry out his agen-
da. Conversely, most proponents of the unitary executive view ac-
cept Congress’ power to assign initial responsibility and duties to 
other officers in the executive branch as long as the President has 
ultimate authority over the policies that are set. 

In practice, executive branch officers, being appointees of the 
President, in the vast majority of cases accept the articulated prior-
ities of the President, and when they do not, resignation or dis-
missal is the next likely option. 

When that resignation or dismissal is not on the table explicitly, 
it is always on the table implicitly. As I think anyone who has 
served in the executive branch would realize, that if they explicitly 
contest a specific decision of the President or someone who is rep-
resenting or speaking for the President, they can do that, but they 
had better have their bags packed just in case. 

And frankly, this is as it should be for many reasons. The most 
important of these, and perhaps counter-intuitively, is the check 
that clear responsibility provides over presidential power. A Presi-
dent cannot simply mumble, ‘‘My hands are tied,’’ when he is ulti-
mately responsible for decisions. I think that limits presidential 
power and is good for our political system. 

Critically, however, none of this means that Congress has no au-
thority in regulatory policy. In fact, it still has primary authority. 
This can be exercised in several ways. Congress can simply make 
a statute more explicit. Or, even better, make its intent clear in the 
first instance when legislating. Secondly, under the Congressional 
Review Act of 1996, a particular regulatory decision may be specifi-
cally disapproved by Congress under expedited rules of procedure. 

Thirdly, Congress’ influence over regulatory policy could be ex-
panded through the creation of institutions within Congress, such 
as a congressional regulation office. Such an office, which would be 
similar to the Congressional Budget Office, could review the regu-
latory impact of legislative proposals and report on the effects of 
rules adopted by agencies. In this way, a congressional regulation 
office could act as both a complement to and a check on the power 
of OIRA. 

Thank you for your time. I will be glad to answer any questions. 
[The prepared statement of Mr. Gattuso follows:] 

PREPARED STATEMENT OF JAMES L. GATTUSO 

Madam Chairman and Members of the Subcommittee: thank you for inviting me 
here today to discuss this important topic.1 

‘‘I agree with you, but I don’t know if the government will,’’ President John Ken-
nedy is said to have once told a visitor.’’ 2 Kennedy’s lament encapsulates in many 
ways the questions being discussed today. To what extent can—or should—a presi-
dent be able to ensure that his views and priorities are reflected throughout the ex-
ecutive branch? 

It’s not just a matter of constitutional principle. Perhaps the greatest challenge 
faced by presidents in this regard is a practical one. Charged by the constitution 
with ‘‘tak[ing] care that the laws be faithfully executed,’’ they often find their efforts 
frustrated by the machinery of the executive branch which they head. Reflecting 
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this frustration, Harry Truman predicted difficulties for his successor, the former 
general Dwight Eisenhower: ‘‘[H]e’ll say, ’Do this! Do That!’ And nothing will hap-
pen.’’ 3 

Nowhere is the challenge been greater than in the area of regulation. More than 
50 agencies, ranging from the Animal and Plant Inspection Service to the Bureau 
of Customs and Border Protection, have a hand in federal regulatory policy. With 
nearly 250,000 employees, they produce over 4,000 new rules—and some 70,000 
pages in the Federal Register—each year. 

Managing this regulatory machinery in a way that not only reflects the presi-
dent’s priorities but faithfully executes the will of Congress and the mandates of the 
courts is no easy task. That is why, starting a generation ago, presidents began to 
establish systematic review processes for the promulgation of regulations. 

The first such process was created in 1971, when President Richard Nixon re-
quired regulatory agencies to perform ‘‘quality of life’’ analyses of significant new 
regulations. Supervised by the Office of Management of Budget, the analyses were 
to outline regulatory analyses and their costs.4 

Gerald Ford expanded on this process, making control of regulatory growth part 
of his war on inflation, requiring agencies to prepare ‘‘Inflation Impact Statements,’’ 
which were reviewed by the White House Council on Wage and Price Stability. Ford 
also set up a cabinet-level group to focus on other initiatives to control the cost of 
regulation. 

Despite a different party affiliation, Jimmy Carter continued—and even ex-
panded—regulatory review mechanisms during his Administration, continuing the 
practice of conducting economic analyses of proposed regulations and setting up a 
cabinet-level Regulatory Analysis Review Group to review proposed new rules. 

Upon taking office, Reagan established a ‘‘Task Force on Regulatory Relief,’’ 
chaired by Vice President George Bush, to oversee review of the regulatory process. 
In addition, he issued an executive order—E.O. 12291—detailing the review system. 
And perhaps most importantly from an institutional point of view, he charged the 
newly created Office of Information and Regulatory Affairs with oversight of that 
process. 

The Reagan executive order on regulation continued in place during President 
George Bush’s term, with a cabinet-level Council on Competitiveness headed by the 
Vice President taking the place of the Task Force on Regulatory Relief. OIRA con-
tinued to manage the review process, although no permanent OIRA chief was ever 
confirmed. 

In 1993, President Bill Clinton replaced the Reagan-era Executive Order on regu-
latory review procedures with one of his own, E.O. 12866. Among the changes in 
the Clinton order were greater transparency requirements and a limitation of re-
view requirements to ‘‘significant’’ rules. But the basic structure of the review sys-
tem was kept in place. 

Further reflecting the continuing stability of the review system, President George 
W. Bush has kept the Clinton executive order in place. During his tenure, however, 
OIRA has issued a series of guidance documents for agencies—rather from a ‘‘best 
practices’’ guide for regulatory impact analyses, to expanded requirements for peer 
review—to improve the consistency and quality of reviews under the executive 
order. Most recently, the Administration amended the executive order in several, 
relatively minor, ways——including expanding the role of agency ‘‘regulatory policy 
officers.’’ 

Today—37 years after the first requirements were imposed, and 28 years after the 
creation of OIRA—centralized regulatory review is an almost universally accepted 
part of regulatory landscape. Since the first review processes were established, 
seven Administrations—five Republican and two Democratic—have built upon them. 
Each changed the system in various ways, most improving upon that of its prede-
cessor, but none has challenged its basic utility or legitimacy. 

As six former OIRA Administrators—including Sally Katzen, the administrator 
under Bill Clinton—wrote in a 2006 joint letter: ‘‘All of us . . . recognize the impor-
tance of OIRA in ensuring that federal rules provide the greatest value to the Amer-
ican people. In our view, objective evaluation of regulatory benefits and costs, and 
open, transparent, and responsive regulatory procedures, are necessary to avert pol-
icy mistakes and undue influence of narrow groups.’’ 5 
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which are themselves a matter of debate. 

And, despite early questions by some, the constitutionality of the idea of central-
ized White House review of rulemaking is today not seriously challenged. As early 
as 1981, in fact, the D.C. circuit recognized ‘‘the basic need of the President and 
his White House staff to monitor the consistency of agency regulations with Admin-
istration policy.’’ 6 

Moreover, it could be argued that some type of review is constitutionally required 
in order for the president to reasonably meet his constitutional duty to ‘‘take care 
that the laws are faithfully executed’’. 

To the extent there is any debate over the constitutional legitimacy of the process, 
it is when it conflicts with congressional assignments of responsibility or discretion 
to inferior officers within the executive branch. In such cases, some have argued, 
the president may not substitute his judgment for the judgment of the officer se-
lected by Congress to perform a particular duty. As argued by Peter Strauss of Co-
lumbia Law School in previous testimony, the president is not ‘‘the decider,’’ but 
merely the ‘‘overseer of decisions by others.’’ 7 While the chief executive oversees the 
performance of other executive branch officers, it is argued, he may not assume the 
decisional responsibility granted to them by Congress. Thus, in this view, the execu-
tive order’s provision that disagreements between a regulatory agency head and the 
OIRA administrator be decided by the president is unconstitutional. 

The problem is that this theory flies in the face of the principle that executive 
power under the constitution is not shared—the concept of a ‘‘unitary executive.’’ Ar-
ticle II of the constitution flatly states that, ‘‘[t]he executive power is vested in a 
President of the United States of America.’’ Not in plural ‘‘presidents,’’ or ‘‘a presi-
dent and other officers designated by Congress,’’ but in ‘‘a President.’’ 

The unitary executive concept is not an exotic theory, but one of the most com-
monly-held tenets of our constitutional system. As Steven Calabresi and Saikrishna 
Prakash have observed: ‘‘[T]hat the President must be able to control the execution 
of federal laws is easily understood and resonates strongly with the very earliest 
lessons we learn about our constitutional system.’’ 8 And, consistent with those les-
sons, the framers of the constitution clearly rejected the idea of a shared executive— 
rejecting proposals for a multiple presidency and for a decision-sharing council. 

In modern America, there are of course many examples of non-unitary executives. 
Most states, for example, have one or more elected statewide executive officers be-
sides the governor, ranging from attorneys general to insurance commissioners. 
Christopher Berry and Jacob Gerson of the University of Chicago, in a forthcoming 
article, write in favor of a similar system for the federal government, suggesting the 
possibility of a ‘‘directly elected War Executive, Education Executive, or Agriculture 
Executive.’’ 9 However, even to outline the idea of an ‘‘unbundled executives’’ under-
scores the fact that that is not the system we currently have. 

Of course, the differences between the sides in the current debate over the presi-
dent’s powers are not that stark. The unitary executive concept does not deny to 
Congress the assignment of duties to individual officers within the executive branch, 
as long as the president is able to exercise ultimate responsibility. 

Conversely, few advocate a fully unbundled executive for the federal government. 
For the most part, even critics of the unitary executive concept recognize the presi-
dent’s power to articulate priorities and views, request adherence to them, and to 
dismiss those who do not help carry out his agenda.10 

This is important, since in practice the president almost never needs to issue an 
‘‘order’’ to a regulatory officer make a particular decision. Even in cases where the 
president serves as the final arbiter in a dispute under regulatory review process, 
the officers involved—being appointees of the president—almost always accept the 
articulated priorities of the president. And when they do not, resignation or dis-
missal is the next likely option. 

In this sense, the theoretical differences in the debate over the unitary executive 
may not come down to much in practical application. Under most any view, the 
president can legitimately exercise control over the rulemaking process. 

And this is as it should be, for many reasons. The most important of these—per-
haps counter-intuitively—is the check that clear responsibility provides over presi-
dential power. Were authority shared among multiple persons in the executive 
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branch, it would be relatively easy for the chief executive to avoid accountability for 
his actions. He would always be able to point his finger to some other officer, and 
mumble ‘‘my hands were tied.’’ But with ultimate authority vested in the president, 
he is held to account for decisions, enabling voters—as well as other policymakers— 
to assign blame or credit. 

It should also be noted that a strong, system of centralized regulatory review, an-
chored in presidential authority, does not necessarily imply either more or less regu-
lation. It simply means that the president’s priorities—whatever they are—will be 
more accurately represented in decision making. 

Lastly, none of this means that Congress has no role—or indeed does not have 
the primary role—in the regulatory policy. Just as the constitution provides the 
president with executive power, Congress has ultimate legislative authority. If Con-
gress disagrees with how the terms of a statute are applied in rules promulgated 
by the executive branch, it can simply make the statute more explicit (or even bet-
ter, make its intent clear in the first instance). 

Moreover, under the Congressional Review Act of 1996, a particular regulatory de-
cision may be specifically ‘‘disapproved’’ by Congress. The statute—though so far 
rarely used—provides for expedited consideration by both Houses of a resolution of 
disapproval of a specific rulemaking. If approved by Congress, the resolution can 
take effect, even over a presidential veto, given sufficient support in Congress. 

More generally, Congress’s influence over regulatory policy could also be expanded 
through institutional changes within Congress, including the creation of a ‘‘Congres-
sional Regulation Office.’’ While Congress today receives detailed information from 
the Congressional Budget Office on the state of the budget and on proposals that 
would affect the budget, it has no similar source of information on regulatory pro-
grams. A Congressional Regulation Office would help to fill this gap. Such an office 
could review the regulatory impact of legislative proposals and report on the effects 
of rules adopted by agencies. In this way, it could act as both a complement to and 
a check on OIRA. 

Lastly, to minimize the need for White House intervention in agency decision- 
making, policymakers should strengthen the ability of agencies themselves to evalu-
ate the effects of their own regulations. Review and analysis need not be an adver-
sarial process. Ideally, critical examination of the purpose and effects of proposed 
rules begins within the agency itself. To facilitate this, policymakers should ensure 
that each agency has sufficient analytical resources, and well as well-designed inter-
nal review office to ensure that those resources are used meaningfully. 

Systematic and centralized regulatory review of federal regulations is not only a 
legitimate use of presidential power, but—given the vast scope of rulemaking—vir-
tually essential to taking care that the laws are faithfully executed. Congress never-
theless retains a primary role in regulatory policy—which can be exercised through 
more explicit legislation, review of specific rulemakings, and by expanding its own 
institutional capability to review and analyze the effects of rules. 

Thank you for your time. I would be glad to answer any questions. 

Mr. JOHNSON. Thank you, Mr. Gattuso. 
Dr. Melberth, would you grace us with your testimony, please. 

TESTIMONY OF RICK MELBERTH, DIRECTOR OF REGULATORY 
POLICY, OMB WATCH, WASHINGTON, DC 

Mr. MELBERTH. Mr. Johnson, Mr. Cannon, thank you for the op-
portunity to appear today. 

OMB Watch has monitored Federal regulatory policy and 
changes for the last 25 years. It is our view that today’s regulatory 
process goes far beyond centralizing regulatory authority and in-
stead gives the President unique and unparalleled authority, thus 
subordinating agency responsibility to implement statutory require-
ments. 

The application of the unitary theory gives the President control 
over substantive decision-making of agencies. This has the perverse 
impact of injecting and elevating politics into decisions where 
science and rational judgment should prevail. 
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In the end, we believe the public is poorly served by applying 
this unitary theory to regulatory decision-making and it threatens 
the Constitutional separation of powers. 

I would like to focus my testimony on one aspect of the changes 
to the regulatory process created by President Bush, specifically 
the changes made by Executive Order 13422 to the concept of the 
regulatory policy officer. 

The role of the RPO as envisioned by EO 12866 was to coordi-
nate and implement agency responsibilities regarding regulatory 
planning and review. The RPO’s role, in practice, was somewhat 
different across agencies, but the essential points are that the 
RPOs were appointed by agency heads, reported to these agency 
heads, and were participants in the regulatory process within the 
agency, not the driver of that process. 

The final responsibility for agency rulemaking rested with a po-
litically-appointed agency head confirmed by the Senate. 

Two of President Bush’s amendments to EO 12866 impact the 
RPO. First, agencies are now required to designate a political ap-
pointee as their RPO. Second, the officer’s responsibilities are in-
creased. The RPO is now charged with approving an agency’s regu-
latory plan, a responsibility previously given to the agency head. 

The responsibilities of these agencies have been substantially in-
creased, yet they are not subject to Senate confirmation in their 
role as RPOs and their actions are not public. Subsequently, the 
RPOs are not likely to be accountable to Congress or to the Amer-
ican people. 

We have also expressed concern that the point at which a rule-
making shall commence is unclear. This ambiguity could allow the 
RPO to exert influence at any stage in the rulemaking process and 
could prevent important scientific research or analysis from taking 
place. Nor do we know when or whether an RPO has prevented a 
rulemaking from taking place or the hurdles that may exist to 
begin or continue a rulemaking. 

What remains among our greatest concerns, however, about the 
RPO structure is the opportunity for unprecedented interference in 
the information that goes into those regulatory decisions. The RPO 
structure has the potential to allow interference in the collection 
and analysis of all types of information necessary to make impor-
tant public health and safety, environmental and workplace regu-
latory decisions. 

Having been given the power to initiate regulations, we fear the 
RPO will further decrease agency rulemaking discretion and in-
crease the trend toward OIRA dictating agency rulemaking. OIRA’s 
involvement in agency decision-making is already well documented. 
For example, in September 2003, GAO issued a report on OMB’s 
role in reviewing agency health safety and environmental rules and 
among the findings are that OIRA’s greatest influence, by its own 
admission, is over rules in the period before draft rules are sub-
mitted to OIRA for review. 

OIRA made changes to rules regarding tire pressure safety, con-
trol of air omissions, hazardous air pollutant listings, and mini-
mizing adverse environmental impacts from cooling water intake 
structures. 
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Currently, various White House officials are interfering in a Na-
tional Oceanic and Atmospheric Administration rule to extend pro-
tections to the North Atlantic Right Whale. In April 2008, docu-
ments obtained by the Union of Concerned Scientists and released 
by the House Oversight and Government Reform Committee show 
that not only is OIRA delaying the Right Whale rule, but it is ac-
tively working to undermine the scientific basis for the regulation. 

The documents show that two offices, the Council of Economic 
Advisors and the Office of Science and Technology Policy, reana-
lyzed aspects of the regulatory science and attempted to use their 
analyses to question NOAA’s findings. Another document shows 
the office of the Vice President questioned the validity of published 
studies NOAA is using as the basis for the rule and contended the 
agency lacks ‘‘hard data.’’ 

This certainly appears to be a situation in which political ap-
pointees are attempting to change the result of rigorous scientific 
analysis by altering data to fit a political result where science and 
rational judgment should prevail. Today’s regulatory structure al-
lows political appointees to have greater control over the substance 
of regulations. Politics supersedes scientific and technical informa-
tion that is critical to protecting our environment and health and 
safety. 

This concludes my remarks. Thank you. 
[The prepared statement of Mr. Melberth follows:] 

PREPARED STATEMENT OF RICK MELBERTH 

Thank you for the opportunity to testify before you today. I am Rick Melberth, 
Director of Regulatory Policy for OMB Watch. OMB Watch is a nonprofit, non-
partisan research and advocacy center promoting an open, accountable government 
responsive to the public’s needs. Founded in 1983 to remove the veil of secrecy from 
the White House Office of Management and Budget, OMB Watch has since then ex-
panded its focus beyond monitoring OMB itself. We currently address four issue 
areas: right to know and access to government information; advocacy rights of non-
profits; effective budget and tax policies; and the use of regulatory policy to protect 
the public. 

It is in the context of OMB Watch monitoring federal regulatory policies for the 
past 25 years that I appear before you today. My testimony focuses on 1) a brief 
history of centralized review of agency regulations, 2) the changes to the regulatory 
process made by the Bush administration, 3) issues of concern with requiring Regu-
latory Policy Officers (RPOs) to be presidential appointees, and 4) a few examples 
of executive branch intrusions into agency decision making processes. It is our view 
that today’s regulatory practices go far beyond ‘‘centralizing’’ regulatory review and 
give the president unique and unparalleled authority, thus subordinating agency re-
sponsibility to implement statutory requirements. The application of the unitary 
theory gives the president and a cadre of employees that represent the president 
control over the substantive decision making of agencies. This has the perverse im-
pact of injecting and elevating politics into decisions where science and rational 
judgment should prevail. In the end, we believe the public is poorly served by apply-
ing this unitary theory to regulatory decision making, and it threatens the constitu-
tional separation of powers. 

I. History of Centralized Review 

The 1980 Paperwork Reduction Act, among other things, created a small office 
within the Office of Management and Budget (OMB), the Office of Information and 
Regulatory Affairs (OIRA), to coordinate the information collection activities of fed-
eral agencies. Designed as a good government law, the PRA was used as a vehicle 
by the Reagan administration to reduce government red tape, a Reagan campaign 
promise. It gave OIRA the power to approve any collection of information from 10 
or more people, including paperwork associated with implementing regulations. 
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In February 1981, a few weeks after taking office, President Reagan issued Execu-
tive Order 12291 (E.O. 12291) which established a major role for OMB—and OIRA 
in particular—in the review and approval of proposed rules put forth by federal 
agencies. Under the order the Director of OMB ‘‘is authorized to review any prelimi-
nary or final Regulatory Impact Analysis, notice of proposed rulemaking, or final 
rule based on the requirements of this Order.’’ 1 The other notable condition imposed 
by this order was the requirement that agencies use a cost versus benefits analysis 
to be reviewed by OIRA as an important factor justifying the need for regulatory 
action. 

There have been a number of reports and congressional hearings demonstrating 
how E.O. 12291 shifted the balance of power, giving the White House OMB new le-
verage over agencies. OMB was known to have changed the substance of agency 
rules and for agencies that bucked the tide, OMB would keep rules under review 
forever, a type of hostage taking. This led to OMB being nicknamed the ‘‘black hole.’’ 
Moreover, E.O. 12291 and the PRA gave OIRA several bites of the same apple. It 
reviewed an agency’s proposed rule, its paperwork to carry it out, and its final rule. 
At any time, OMB could force the agency to do what it wanted. And in the backdrop 
was always fear that OMB also controlled the agency’s budget. OMB carried a big 
stick. 

Still not satisfied that it had enough control over agency rulemaking, in January 
1985, President Reagan issued a second executive order (E.O. 12498) that created 
a regulatory planning process to coordinate the agencies’ regulatory plans with the 
administration’s regulatory objectives. An agency was now to ‘‘submit to the Director 
of the Office of Management and Budget (OMB) each year, starting in 1985, a state-
ment of its regulatory policies, goals, and objectives for the coming year and infor-
mation concerning all significant regulatory actions underway or planned.’’ 2 One ef-
fect of this order was to provide OMB with access to agency decision making before 
proposed rules were submitted to OMB for review under E.O. 12291, and before the 
public’s right to comment on proposed rules as set out in the Administrative Proce-
dure Act (APA). 

As noted at the time, OMB felt it was too hard to change the substance of rules 
when it did its E.O. 12291 review. They argued that various constituencies and ad-
vocacy efforts were already in place. As OIRA Administrator Douglas Ginsburg said 
in December 1984: ‘‘Agencies have been working on proposed regulations long before 
they come to notice and comment. Then we get ourselves in a confrontation with 
the agency over the end product.’’ 3 Accordingly, OMB wanted to intercede in the 
agency process as early as possible. Hence, the idea for E.O. 12498 was born. 

These two orders, combined with the statutory authority granted under the PRA, 
created what we now recognize as centralized regulatory review, i.e., White House 
review of regulations for consistency with the president’s policy priorities. The power 
to coordinate information collection and to review proposed and final regulations in 
a policy office of the White House, made OMB the equivalent of a political censor 
over agency actions. Even if it did not censor, its authority to subordinate agency 
decision making was clear. 

As Christopher DeMuth and Douglas Ginsburg, both OIRA administrators, wrote 
in the Harvard Law Review (March 1986), White House centralized review of regu-
lations was an ‘‘appropriate response to the failings of regulation.’’ 4 They noted that 
regulation tends ‘‘to favor narrow, well-organized groups at the expense of the gen-
eral public’’ 5 and that centralized review, on the other hand, ‘‘encourages policy co-
ordination, greater political accountability, and more balanced regulatory deci-
sions.’’ 6 Yet our perspective is exactly opposite. Centralized review, as epitomized 
by the role of OIRA, has further politicized the rulemaking process, brought less ac-
countability, and produced less protective rules. 

During the presidency of George H. W. Bush, the Quayle Council on Competitive-
ness emerged to further politicize the regulatory process by giving the Vice Presi-
dent’s office authority to oversee OIRA’s actions. The Quayle Council also provided 
greater access to campaign contributors and business interests concerned with regu-
latory burdens—and none of its activities were required to be disclosed. The Quayle 
Council interfered with numerous health, safety, and environmental regulations to 
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the benefit of regulated businesses.7 It even imposed an extended moratorium on 
regulations in 1992. All this contributed to a highly centralized reviewing authority 
cloaked in secrecy. To the public, Congress and the courts, the agency issuing the 
regulation was held accountable; yet the White House, through OMB and the 
Quayle Council, was pulling the strings. 

On the first day that President Clinton took office in 1993, he ended the Quayle 
Council and called for a more accountable and transparent rulemaking process. Sev-
eral months later, in September, he revoked the Reagan orders but consolidated 
their requirements in Executive Order 12866. This is the executive order, with 
amendments, that provides the framework for the current regulatory process. 

Most of the elements of centralized review as defined by the Reagan orders re-
mained intact, including the use of cost-benefit analysis, annual regulatory plan-
ning, the preparation of regulatory impact analyses, and the prohibition on any 
agency action on a rule until after it has been reviewed by OIRA. The biggest 
change was in limiting the regulations to be reviewed to the most significant rules, 
whereas the Reagan orders required all regulations to be reviewed by OIRA. In ad-
dition, the order requires greater transparency on the part of OIRA regarding com-
munications about proposed rules with those outside of government. It also requires 
each agency head to establish a regulatory policy officer ‘‘who shall report to the 
agency head.’’ 8 Note the requirement that it is the agency head who shall appoint 
the RPO and the agency head to whom the RPO reports. 

II. Bush Administration Regulatory Changes 

President George W. Bush has made two amendments to E.O. 12866 during his 
presidency. The first, in February 2002, received little public attention and only had 
a minor impact on the regulatory process. E.O. 13258 removed from the Clinton 
order the roles assigned to the Vice President and reassigned those duties to the 
Director of OMB and other senior policy advisors. E.O. 12866 had the Vice President 
playing the role of mediator between the agency heads and OMB when disputes 
arose over a regulatory policy decision. 

Even though the Vice President’s role was removed by the Bush order, it turns 
out that Vice President Cheney has played an active role in shaping selected regula-
tions. In a Washington Post series about the Vice President, the paper recounted 
his personal involvment in overturning an Endangered Species Act decision affect-
ing the Klamath River basin in Oregon, among others.9 Later in this testimony, I 
provide more evidence of the Vice President’s involvement. 

The second change came on January 18, 2007, when President Bush issued 
amendments to E.O. 12866 which continued the shift toward further centralizing 
regulatory power in OIRA. These amendments, prescribed in E.O. 13422, shift 
power away from the federal agencies, which are given regulatory power by legisla-
tive enactments, and usurp congressional powers. It is another brick in the founda-
tion this administration has been building for a unitary theory of the presidency, 
one in which not only the executive branch is superior to the other branches in our 
constitutional system but that the White House exhibits significant control over the 
agencies. 

After E.O. 13422 was issued, OMB Watch issued an analysis of the changes and 
expressed our concern about this continued accretion of power in OIRA. We wrote 
that among the changes: 

• The executive order shifts the criterion for promulgating regulations from the 
identification of a problem like public health or environmental protection to 
the identification of a ‘‘specific market failure (such as externalities, market 
power, lack of information . . . that warrant new agency action.’’ 

• It makes the agencies’ Regulatory Policy Officer a presidential appointee and 
gives that person the authority to approve any commencement or inclusion of 
any rulemaking in the Regulatory Plan, unless specifically otherwise author-
ized by the agency head. 
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• It requires each agency to estimate the ‘‘combined aggregate costs and benefits 
of all its regulations planned for that calendar year to assist with the identi-
fication of priorities.’’ 

• It requires ‘‘significant’’ guidance documents to go through the same OMB re-
view process as proposed regulations before agencies can issue them. 

• It also requires ‘‘economically significant’’ guidance documents (those that are 
estimated to have at least a $100 million effect on the economy, among other 
criteria) to go through the same OMB review process as ‘‘significant’’ regula-
tions.10 

I want to focus my testimony at this point on one aspect of these changes created 
by E.O. 13422, the regulatory policy officer. 

III. The Regulatory Policy Officer (RPO) 

As noted above, the regulatory policy officer is a creation of the Clinton era execu-
tive order. Under Section 6 of E.O. 12866, Centralized Review of Regulations, the 
responsibilities of the agencies and of OIRA are outlined. Section 6(a)(2) states: 

Within 60 days of the date of this Executive order, each agency head shall des-
ignate a Regulatory Policy Officer who shall report to the agency head. The Reg-
ulatory Policy Officer shall be involved at each stage of the regulatory process 
to foster the development of effective, innovative, and least burdensome regula-
tions and to further the principles set forth in this Executive order. 

The role of the RPO as envisioned was to coordinate and implement agency re-
sponsibilities regarding regulatory planning and review of regulations. These re-
sponsibilities are described in the preceding paragraph of the order and include: 1) 
allowing ‘‘meaningful’’ public participation in the regulatory process, 2) informing 
stakeholders of pertinent regulations, 3) providing OIRA with a list of planned regu-
latory actions, 4) providing OIRA with cost-benefit analyses for significant regu-
latory actions, and 5) making available to the public information on proposed and 
final regulations. 

The RPO’s role in practice was somewhat different across agencies. Not every 
agency maintained one designated RPO. The Department of Agriculture (USDA), for 
example, had various officials serving as de facto RPOs. Issue expertise determined 
where responsibilities rested on a specific regulation. In the Department of Energy, 
the RPO functioned as an agency counselor. The RPOs were not necessarily political 
appointees in all agencies, but the final regulatory decisions within agencies were 
in the hands of political appointees ultimately, usually the agency head or his or 
her designee. The essential points are that RPOs were appointed by agency heads, 
reported to those respective agency heads, and were participants in the regulatory 
process within the agency, not the driver of that process. The final responsibility 
for agency rulemaking rested with the politically appointed agency head, confirmed 
by the Senate. 

Two of President Bush’s amendments to E.O. 12866 impact the RPO. First, agen-
cies are now required to designate a political appointee as their RPO, and were to 
do so within 60 days of the issuance of the amendments. New text also requires 
OMB to verify this designation. 

Second, in addition to changing the requirements of the designated RPO, the Offi-
cer’s responsibilities are increased. The RPO will now be charged with approving an 
agency’s Regulatory Plan, a responsibility previously given to the agency head. The 
amendments state that ‘‘no rulemaking shall commence nor be included’’ for consid-
eration in the agency’s regulatory plan without the political appointee’s approval. 
The Regulatory Plan includes the most important regulations which an agency 
plans in a given year. 

In OMB Watch testimony in April 2007, we expressed concern about the increased 
politicization these changes may have introduced into agency decision making: 

By requiring the Officer to be a political appointee, the amendments suggest a 
further politicization of the regulatory process. OMB Watch is concerned that 
by installing a political appointee as the RPO and increasing the responsibil-
ities, that appointee will significantly affect an agency’s ability to regulate in 
a fair and nonpartisan fashion.11 
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‘‘Amending Executive Order 12866: Good Governance or Regulatory Usurpation?’’ Available at: 
http://www.ombwatch.org/article/articleview/4096/1/360?TopicID=7 

12 Skrzycki, Cindy, ‘‘Bush, Congress Battle to Control Bureaucracy,’’ Bloomberg News, July 17, 
2007. 

13 In an April 25 memo instructing agencies on how to comply with the E.O. and the Final 
Bulletin, OIRA included the following definition of ‘‘commence’’ as it pertains to agency rule-
making: ‘‘The point at which a rulemaking commences may vary from one agency to the next, 
depending on each agency’s procedures and practices, and may vary from rulemaking to rule-
making. As a general matter, a rulemaking commences when the agency has decided as an insti-
tutional matter that it will engage in a rulemaking. At the latest, the rulemaking will commence 
when the rulemaking receives a Regulation Identification Number (RIN).’’ M-07-13, Implementa-
tion of Executive Order 13422 (amending Executive Order 12866) and the OMB Bulletin on Good 
Guidance Practices (April%, 2007), available at: http://www.whitehouse.gov/omb/memoranda/ 
fy2007/m07-13.pdf 

In late July, 2007, OMB released a list of RPOs for each agency. Of the 29 RPOs 
on the list, 27 have been confirmed by the Senate in their agency roles but not in 
their role as RPOs. The remaining two are political appointees who did not require 
any Senate confirmation. Nine of the sixteen cabinet level RPOs are General Coun-
sel positions. 

OIRA Administrator Susan Dudley framed this as a good government measure be-
cause one person will be accountable for major regulatory decisions in each agen-
cy.12 This could not be further from the truth. The responsibilities of these officials 
have been substantially increased, yet they are not subject to Senate confirmation 
in their role as RPOs and their actions are not public. Subsequently, the RPOs are 
not likely to be accountable to Congress or the American people. Given the ability 
to significantly impact regulatory outcomes, these people should be confirmed by the 
Senate for these additional job responsibilities—responsibilities not foreseen when 
they were confirmed for their current positions. 

We also have expressed concern that the point at which ‘‘a rulemaking shall com-
mence’’ is also unclear. OIRA has provided a vague and unhelpful definition and has 
acknowledged the commencement of a rulemaking may differ from agency to agen-
cy.13 This ambiguity could allow the RPO to exert influence at any stage in the rule-
making process and could prevent important scientific research or analysis from 
taking place. Nor do we know when or whether an RPO has prevented a rulemaking 
from taking place or the hurdles that may exist to begin and continue a rulemaking. 
If the current RPO approach is not changed by the next president, we encourage 
Congress to investigate how RPOs perform their responsibilities, and to establish 
disclosure policies to close the gap in transparency of this aspect of the rulemaking 
process. 

In some agencies, the amendments related to the RPO may have little effect on 
regulatory development. In the case of the Department of Energy, the RPO is al-
ready a political appointee albeit without the sole responsibility to initiate regula-
tions and without final decision making authority over regulations (unless one or 
both powers have been delegated to the RPO by the agency head). The White House 
is unlikely to have a greater or lesser impact on the way in which regulations are 
formulated within that agency. Similarly, the process in the Department of Labor 
is likely to go unchanged. 

In other agencies, however, the RPO change will likely centralize the regulatory 
process and create OIRA-like structures within agencies even though OIRA has 
been criticized over the years for exerting political influence. In the case of USDA, 
this change, if followed, will end the process of dividing regulatory authority based 
upon experience and expertise. Instead, the RPO will ultimately be responsible for 
all regulatory decision making and be involved in regulatory discussions from the 
beginning of agency considerations. Furthermore, installing a political appointee 
where one did not previously exist will facilitate White House input into agency reg-
ulatory matters. 

We acknowledge that a president has the right to oversee agency decision making 
and hold accountable those agency heads to whom he has delegated responsibility. 
Professor Peter Strauss has pointed out in his testimony before this Subcommittee 
and in other testimony and writings—and others have addressed as well—the dis-
tinction between making that decision and delegating that decision to accountable 
political appointees. This debate is an important one to have and to constantly re-
visit as each president makes his or her mark upon the institution of the presi-
dency. 

When Congress, however, explicitly legislates that a regulatory decision shall be 
made by an agency head and that decision shall be based on specific criteria, there 
is virtually no basis for reasonable people to disagree that the president does not 
have the authority to make the decision. The instance of President Bush overriding 
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the EPA decision in the ozone rulemaking that Prof. Strauss discusses is one such 
example of constitutional overreaching. 

What remains among our greatest concerns, however, about the RPO structure as 
required by E.O. 13422 is the opportunity for unprecedented interference in the in-
formation that goes into those regulatory decisions before policy makers are right-
fully involved in the final agency decision. For agency experts to do their jobs as 
mandated by Congress in statutory delegations to agencies, information critical to 
those policy decisions must be free from political interference. The RPO structure 
has the potential to allow interference in the collection and analysis of all types of 
information necessary to making important public health and safety, environmental, 
and workplace safety regulatory decisions. 

But, of course, the public will never know the extent to which RPOs have stopped, 
delayed, or interfered with the quality of decision information because there is no 
transparency and accountability imposed on the RPOs. There are numerous docu-
mented instances where OIRA has interfered in agency decisions and in the infor-
mation used to make those decisions, as this testimony documents below. 

To what extent will the RPO be a de facto OIRA official sitting in the agency co-
ordinating and carrying out the responsibilities of the OIRA desk officers during the 
pre-rulemaking stage? Having been given the power to initiate regulations, we fear 
the RPO will further decrease agency rulemaking discretion and increase the trend 
toward OIRA dictating agency rulemaking. Transparency can prove our fear is 
groundless. 

IV. Executive Office of the President Intrusions into 
Agency Decision Making 

As I mentioned above, the involvement by OIRA in agency decision making is 
well-documented. For example, in September 2003, the General Accounting Office 
(GAO) (as the Government Accountability Office was then known) issued a report 
on OMB’s role in reviewing agency health, safety, and environmental rules.14 
Among the findings are that OIRA’s greatest influence over rules is in the period 
before draft rules are submitted to OIRA for review, and that rules from EPA and 
the Department of Transportation were the rules most significantly changed and re-
turned. Among the changes OIRA made were to rules regarding: 

• tire pressure safety (mostly to do with changing the cost-benefit analysis), 
• control of air emissions rules (by changing language that EPA was ‘‘consid-

ering’’ adoption of standards from ‘‘proposing’’ the adoption of standards, thus 
affecting the cost-benefit analysis) 

• hazardous air pollutants from wood product coatings (by delaying the compli-
ance dates of the rule from 2 to 3 years after the date of the final rule) 

• proposed nonconformance penalties for heavy-duty diesel emissions (by chang-
ing EPA’s choice of discount rates, fuel prices, and changing language regard-
ing assumptions) 

• listing manganese as a hazardous waste (OIRA deferred action on listing 
manganese thus killing the rule outright) and 

• minimizing adverse environmental impacts from cooling water intake struc-
tures (by making changes to which industries would be covered by the rule 
by changing scientific and engineering standards).15 

More recently, we have seen many more examples of OIRA’s work to delay, weak-
en, or override agency regulations proposed by agencies, and continued interference 
in generating the information that goes into these decisions. The ozone decision is 
but one instance, although perhaps the most blatant, of executive branch inter-
ference at the decision making level. 
A. Interference in Regulatory Standards 

Although the Vice President was removed from the regulatory process by E.O. 
13258, OMB Watch has documented instances in which representatives from Vice 
President Cheney’s office have been involved in high profile environmental and na-
tional security regulations during OIRA’s meetings with industry representatives, 
especially in 2007. Not only did someone from the Office of the Vice President (OVP) 
attend meetings about setting the ozone standard, but also attended four meetings 
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about Department of Homeland Security (DHS) chemical security regulations. The 
final rules were actually weaker in their reporting thresholds than what DHS pro-
posed. According to information posted on the OMB website, as of November 2007, 
OIRA had held more than 540 regulatory review meetings since E.O. 13258 was 
issued in 2002. A representative from OVP has been present at only 11, about two 
percent. However, eight of those 11 meetings have occurred since February 2007, 
including the four meetings on the DHS chemical security rule.16 

Currently, various White House offices are interfering in a National Oceanic and 
Atmospheric Administration (NOAA) rule to extend protections to the North Atlan-
tic right whale. OIRA is serving both as a party to the interference and as a conduit 
through which other offices can exert pressure. 

After initiating the rulemaking in 1998, NOAA’s National Marine Fisheries Serv-
ice published a notice of proposed rulemaking in June 2006 which, if finalized as 
written, would impose a speed limit of 10 knots on large shipping vessels traveling 
in the Atlantic Ocean during seasons when the right whale is most active. NOAA 
decided to take this course of action because collisions with ships are one of the 
leading causes of death for the North Atlantic right whale. The agency estimates 
the right whale population has dwindled to about 300 with at least 19 deaths 
caused by ship strikes in the past 22 years.17 

In February 2007, NOAA sent a draft of the final rule to OMB for review. Under 
E.O. 12866, OIRA is to review proposed rules within 90 days with one possible ex-
tension of 30 days. The rule remains under review 440 days later. 

In April 2008, documents obtained by the Union of Concerned Scientists and re-
leased by the House Oversight and Government Reform Committee show that not 
only is OIRA delaying the right whale rule, it is actively working to undermine the 
scientific basis for the regulation.18 

The documents show that two offices, the Council of Economic Advisors and the 
Office of Science and Technology Policy, reanalyzed aspects of the regulatory science 
and attempted to use their analyses to question NOAA’s findings. The CEA recal-
culated statistical models and questioned the validity of published literature in an 
attempt to undermine NOAA’s finding that ship speed bears a relationship to whale 
mortality. Another document shows the Office of the Vice President questioned the 
validity of published studies NOAA is using as the basis for the rule and contended 
the agency lacks ‘‘hard data.’’ 

Nowhere in any of the documents does a White House official express an opinion 
on the rule or present alternative policy options. However, the scientific opinions the 
officials are advancing would weaken NOAA’s scientific argument and allow oppo-
nents to more easily assail the rule. Ultimately, this kind of scientific interference 
can lead to weaker protections, or a complete absence of protections. 
B. Interference in Generating Information 

Curtis Copeland from the Congressional Research Service (CRS) has provided tes-
timony to the Subcommittee addressing the numerous ways in which OIRA has 
used administrative mechanisms to interfere with the generation of information im-
portant to setting standards. I do not wish to repeat Dr. Copeland’s testimony, but 
only to reiterate there have been many mechanisms employed by OIRA to impact 
the quality of information produced by agency experts. Among those mechanisms 
are directives on the use of cost-benefit analysis, peer review guidelines, data qual-
ity challenges, and an unsuccessful attempt to impose a one-size-fits-all risk assess-
ment process on agencies. What follows are a few examples of this interference in 
health and safety standards. 

OIRA and other political staff have increasingly waded into the scientific aspects 
of decision making, even before that science becomes relevant for any particular 
rulemaking. Most environmental, public health, and safety standards are based on 
rigorous scientific research and findings. By controlling the scientific information be-
hind these standards, politics can erode the very foundation upon which regulations 
are built. 

One example is EPA’s Integrated Risk Information System (IRIS). IRIS is a pub-
licly searchable database for studies and information on the human health effects 
of chemical substances. EPA scientists and policymakers use the information in the 
database to make determinations about the risk of various substances. EPA studies 
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both the carcinogenic and noncarcinogenic effects of substances and determines safe 
or tolerable exposure thresholds when possible. IRIS assessments can inform regu-
latory action intended to protect humans from the harmful effects of certain sub-
stances. 

In 2004, according to a GAO report, OMB directed EPA to begin routinely submit-
ting draft assessments to OMB for an interagency review. Previously, the need for 
reviews had been determined on a case by case basis.19 At two points in the current 
IRIS process, EPA must submit drafts of chemical assessments to OMB for review. 
OMB does the bulk of its interfering during these review periods. OMB voices its 
own opinions on the chemical assessment and solicits the opinions of other federal 
agencies such as the Department of Defense, the Department of Energy, and NASA. 
EPA is prohibited from proceeding with the assessment until it receives explicit ap-
proval from OMB.20 

OMB may interfere with the chemical assessments by suggesting to EPA its own 
scientific judgments or by forcing EPA to consider scientific studies that fit OMB’s 
policy preferences. Alternatively, or additionally, OMB can delay work on an assess-
ment. The IRIS process contains no time limits for the OMB review period. 

In April 2008, EPA announced changes to its IRIS procedures which now involve 
OMB at even more stages in the process. The changes emanated from a working 
group comprised of officials from EPA, OMB, the Pentagon, and other federal agen-
cies. All comments from OMB or other agencies will continue to be considered delib-
erative executive branch proceedings, allowing any incidences of scientific manipula-
tion to evade public scrutiny. 

In another example, in March 2007, a Department of Interior investigation found 
Julie A. MacDonald, the deputy assistant secretary for fish, wildlife and parks, al-
lowed political considerations to taint a number of decisions in which the Fish and 
Wildlife Service (FWS) decided not to consider certain species endangered. Among 
the transgressions, MacDonald leaked internal agency documents to industry lobby-
ists and intimidated agency staff in order to manipulate scientific evidence. Mac-
Donald resigned in April 2007 as a result of the scandal. In response to public pres-
sure and the scrutiny of the House Natural Resources Committee, FWS decided to 
review eight endangered species decisions by MacDonald. In November, FWS an-
nounced it had confirmed impropriety in seven of the eight decisions and is now re-
viewing them. 

Another example of scientific interference this time coupled with censoring gov-
ernment officials came to light in October 2007. Dr. Julie Gerberding, Director of 
the Centers for Disease Control and Prevention, had her testimony about the threat 
global warming poses to public health substantially cut by OMB before Dr. 
Gerberding was allowed to testify before the Senate Environment and Public Works 
Committee on October 23rd. Seven pages, about half, of the testimony was deleted 
from the draft submitted for OMB’s review. The removed sections included informa-
tion on extreme weather events and food and water-borne disease, among other 
things. Climate Science Watch obtained a copy of the draft as submitted and the 
censored version and posted the two on its website the day after the hearing.21 

Lastly, I would like to recommend to the committee two reports recently issued 
by the Union of Concerned Scientists that have broadly documented examples of po-
litical interference in scientific information.22 The first of these, Federal Science and 
the Public Good: Securing the Integrity of Science in Policy Making, documents in-
terference across federal agencies providing specific examples, like the above, of mis-
representing science and the results of research, deleting and editing scientific infor-
mation, and suppressing science, among other examples. 

The second of these reports has received much greater public attention because 
the voices in the report are those of EPA scientists whose work has been made 
much more difficult by political interference at the agency. Interference at the EPA: 
Science and Politics at the U.S. Environmental Protection Agency, contains the re-
sults of surveys of almost 5500 EPA scientists. Almost 30 percent of the EPA sci-
entists from across the country responded to the surveys with devastating results. 
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Nearly 60 percent of the respondents experienced political interference in their work 
and that this interference has been higher in the last five years than previously. 
In the essays accompanying the surveys, the respondents generally cite OMB as the 
source of the external interference. 

V. Conclusions 

It is unlikely that centralized regulatory review will end any time soon. Many 
have argued that it is needed in such a vast and complicated federal government. 
It can provide inter-agency coordination, ensure that regulations are not in conflict 
with existing or other proposed rules, and provide a valuable planning and coordina-
tion function. We believe, however, that today’s regulatory practices go well beyond 
the benefits of centralized review. Current practices give the president unique and 
unparalleled power to alter the collection and dissemination of information and to 
shape the substance of agency rulemakings—all behind the scenes. Even more strik-
ing is that a small number of OIRA staff have controlled this process all in the 
name of the president. In doing so, the implementation of agency statutory require-
ments may become secondary to the policies and priorities of the president as inter-
preted by the OIRA staff. 

The application of the unitary theory as it is practiced in this administration and 
framed in executive branch directives gives the president, and a cadre of employees 
that represent the president, control over the substantive decision making of agen-
cies. As a result, politics is injected and elevated into decisions where science and 
rational judgment should prevail. Political appointees have greater control over the 
substance of regulations; politics supersedes scientific and technical information 
that is critical to protecting our environment and health and safety at home and 
in the workplace. Even if this were not empirically true, the appearance would still 
exist, thereby tainting the public’s perception of the regulatory process. 

The current structure of the rulemaking process has several costs. There is now 
the potential for even greater conflict between the statutory authority delegated to 
the agencies by Congress and executive priorities. When the president has the abil-
ity to override this statutory delegation of authority, the balance of power between 
Congress and the Presidency is altered. There is the perception, if not the reality, 
that special interests are favored heavily over the needs of the public. This process 
does not lead to better rules and public protections. When the president makes a 
substantive regulatory decision based on political considerations, scientifically-based 
protective standards are vitiated. Finally, we can be assured that if Congress does 
not act, OIRA will remain the equivalent of a political censor over congressional 
mandates and agency decisions. 

Admittedly, there are grey areas where ‘‘coordination’’ ends and ‘‘substantive in-
terference’’ begins. When OIRA changes a word in a proposed rule, it may help to 
make the regulation more understandable. On the other hand, it may intentionally 
change the very meaning of the rule. While it may be appropriate for OIRA to co-
ordinate, we believe it is wrong to interfere with substantive agency decisions. 

We believe there are solutions Congress can pursue. First, Congress can review 
the role the White House plays in this review process with an eye toward removing 
or limiting OIRA’s powers. Congress could define the powers it is willing to give to 
OMB regarding regulatory review. Since the 1981 Reagan Executive Order, Con-
gress has chosen not to legislate in this area; hence OMB operates through the ex-
tension of presidential constitutional authority. Congress could also restrict in legis-
lation OIRA’s ability to review certain rules promulgated under a statute. This 
would require, of course, the ability of Congress to overcome a presidential veto or 
some other administrative recourse the president might exercise. 

Second, Congress could place the statutory responsibility for agency decisions in 
the Senate-approved agency heads, not regulatory policy officers and not OIRA. If 
the review of an agency action is judged to be inconsistent with the priorities of the 
president, the president then should exert influence on the appointed agency head. 
This would also permit Congress to hold the ultimate policy maker accountable by 
removing the authority for regulatory decisions from an unaccountable agency sub-
ordinate. Similarly, Congress could choose to move centralized regulatory review out 
of OIRA and into another agency outside the Executive Office of the President. This 
would likely reduce OIRA’s clout and influence over the substantive work of agen-
cies. 

Third, to the extent that centralized review of agency regulations remains lodged 
in OIRA or some other presidential office, Congress could seek mechanisms to hold 
that office accountable. One mechanism for this, we believe, is subjecting OIRA to 
the requirements of the Administrative Procedure Act. If OIRA makes substantive 
regulatory decisions, it should be subject to the accountability provisions of the APA 

VerDate Aug 31 2005 12:03 May 13, 2009 Jkt 000000 PO 00000 Frm 00122 Fmt 6633 Sfmt 6621 H:\WORK\COMM\050608\42214.000 HJUD1 PsN: 42214



119 

including subject to court actions. Coupled with this increased accountability, Con-
gress could expand the requirements for defining what must be disclosed in agency 
regulatory dockets. Transparency requirements such as this would allow Congress, 
the courts, and the public to know the extent to which the executive has taken con-
trol over substantive agency regulatory outcomes. 

Finally, regardless of the extent of partisan control over the legislative and execu-
tive branches, we urge Congress to exert its constitutional oversight control and re-
store the historical separation of powers balance so that unitary expansion of the 
executive branch is held in check. 

Thank you for the opportunity to appear before you. This concludes my testimony. 
I’m happy to answer your questions. 

Mr. JOHNSON. All right. Thank you, Dr. Melberth. 
At this time I will recognize Mr. Cannon. 
Mr. CANNON. Thank you, Mr. Chairman. 
I am intrigued by the testimony. Professor Strauss and I have 

largely agreed with a very tiny disagreement. But I am actually 
going to ask the panel to go in a little different direction, here, be-
cause what I am really concerned about is not this issue that is be-
fore us today, because I think academically Professor Strauss has 
really nailed it down and it has come down to a fairly close issue. 

But I am wondering what we do in the future in America, be-
cause—particularly, Dr. Melberth, in your role—using the Internet 
could be an incredibly attractive way to help focus on government. 
But the way to do it, it seems to me, is to get people more involved. 
Not just in responding to things that they may feel urgent, but ac-
tually in overseeing what government does. 

In others words, you have all seen Wikipedia. You have got mil-
lions of people that have contributed to articles and there are doz-
ens, millions, of articles on Wikipedia, not all correct, but awfully 
good, frankly, at least in my experience. And it has a self-regu-
lating process for deciding what is good. 

I looked at the Web site for OMB Watch, Mr. Melberth, and you 
tend to be—is it fair to say left in the political spectrum? 

Mr. MELBERTH. Progressive might be the word we would choose. 
Mr. CANNON. Would that mean, like, Socialist? I am just kidding, 

here, although that is historically where I think it would come 
down. 

It seems to me that this issue is not a left or right issue. In fact, 
frankly, it is a more academic issue. 

Are you familiar, Mr. Melberth, with a Jim Harper, who has a 
site called Washington Watch? He would call himself I think right 
and conservative. But are you familiar with his site at all? 

Mr. MELBERTH. No, sir. I am not. 
Mr. CANNON. Take a look at it. Because my point is, left or right 

is not very important. Actually knowing what government does is. 
So you are sitting here and talking about things that bother you 
and using Union of Concerned Scientists, which has a political 
agenda, and very clearly has a political agenda, and doesn’t want 
the funding of its agenda changed, is not so helpful as to say rather 
than conclude, I think the term is—science and rational judgment 
is a term that has been used a couple of times in this discussion. 
Well, that is often used to cover over a political and financial agen-
da. 

Much better, it would seem to me—and I am lecturing a little bit 
here, but I would like your response in particular, Dr. Melberth— 
much better to get the American people involved in what OMB 
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does, in the guts of it, like with Wiki. You have got somebody that 
has an interest in a particular rule, let him take a look at it. 

We asked Ms. Dudley earlier about this, but if you have trans-
parency in the rulemaking process, and transparency means elec-
tronic access to anybody with a computer, anywhere with access to 
the Internet, can we not create the new world that I think Mr. 
Obama is showing us with a couple of million donors, that the 
Wikipedia shows up with millions of people participating in sharing 
knowledge? Is this not a noble goal, instead of causing people to 
react to something, that you characterize OMB has done, but rath-
er to guide them into actually helping you look at what is going on 
in the regulatory process in America? 

Mr. MELBERTH. We certainly agree that this process should be 
far more transparent than it is. There is far too much of this that 
is out of the eye of the public and so they don’t know what is going 
on. And the role of the RPO exacerbates that. It doesn’t enlighten 
it. Because no one knows what the RPO is doing. 

It is the decision-making process that the RPO goes through and 
the agency is not required to disclos it. We don’t have knowledge 
of when an agency rulemaking commences. We don’t know when 
that decision might be or how often—— 

Mr. CANNON. Let me interject, because my time is expiring. 
I would really love for you guys at OMB Watch to engage people, 

left or right, progressive or conservative, I don’t care, in the process 
of pushing for transparency and then looking at the data that we 
have. Take a look at the—I think it is called Washington Watch. 
Again, different political persuasion, but I think the goal ought to 
be similar to what you are looking at. 

Is there any reason that you or others see why we shouldn’t be 
using modern Google-type technology to allow us to have virtually 
complete access to everything that happens in government? 

I see Dr. Strauss has a comment, but maybe we can just go down 
the panel. 

Mr. MELBERTH. Mr. Cannon, we have actually been a leader in 
transparency and the use of technology for the 25 years that OMB 
Watch has existed. 

Mr. CANNON. I think you—I have a yellow light. Let me suggest 
that you have done—I am not criticizing you at all. But I am hop-
ing that you will go to the next step, which is draw people into the 
review, the citizen review process, instead of just energizing a base. 
Because I think that what happens, the energized base comes to 
the middle, everybody comes to the middle, and we have a better 
run country. 

Mr. MELBERTH. We are indeed trying to do that, yes. 
Mr. STRAUSS. I couldn’t agree more with the gentleman. At some 

point during your questioning of Administrator Dudley, I was re-
minded of what has been for a long time my favorite Internet site 
for demonstration to my students, at least, which is a site main-
tained by the National Highway Transportation Safety Administra-
tion, on which they post all their general counsel letters advise. 
Somebody, Mercedes Benz, Volkswagen, whomever, writes in, asks 
for some advise about the meaning of a rule. 

Every one of those letters is on this Web site, is immediately 
searchable. What you would have had to pay $5,000 to a Wash-
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ington law firm to go through those records and find 10 years ago 
you now get in 30 seconds. 

This is the stunning transformation of the field that is occuring 
and whatever the Congress can do to encourage it, it ought to do. 
I know there have been difficulties between Congress and OMB in 
particular over the past few years about the funding of electronic 
rulemaking development that have tended to put the brakes on 
that development. It looks in exactly the direction the Congress-
man is suggesting, and I hope those difficulties can be resolved. 

Mr. CANNON. I thank the gentleman. I am certainly looking for-
ward to that. 

Mr. Chairman, I ask unanimous consent to speak for an addi-
tional minute. 

Mr. JOHNSON. Without objection. 
Mr. CANNON. And I just want to follow up on what you said, Pro-

fessor Strauss. 
I have a constituent that has a problem with the IRS. I have got-

ten involved. I have spoken with the—you have the general counsel 
and then you have got several other deputy general counsel. I have 
spoken with the next senior person in the legal system in the IRS, 
and the system that they use for deciding what to decide is more 
complicated than the decisions they issue. 

It is appalling and it is—the subject in this particular case, I am 
comfortable saying, it is obviously skewed by the desires of individ-
uals instead of by the desire for policy. And if we had transparency 
there—now, that is a lot more difficult than it may be with the 
Transportation Department in one area of their oversight. Never-
theless, if we had that kind of transparency, bureaucrats would be 
much more responsible for what they do and also how they affect 
not just broad policy but individual businesses. 

And in addition to that, all businesses could operate with more 
clarity, because they would have at least the answers that have 
been given by guidance to other people. 

And so you understand that I am on a mission here. It is not a 
partisan mission, not at all critical of OMB Watch, except I would 
like you to draw more people in, because I think more people will 
draw you away from progressive and toward the middle, not that 
progressive is bad or that conservative is good, but if we are in the 
middle, we get a lot more done. And this is an area where we actu-
ally really do desperately need to progress, without biting into the 
left meaning of the term, but to progress in America. And it is all 
there and the technology is available. 

So I thank you, Mr. Chairman, for allowing me to pontificate 
here, but this is what this Committee should do and this is the 
major jurisdiction of this Committee that we ought to be expanding 
and ought to be pushing. There is no place else in Congress that 
they look at these issues as we do. 

Thank you and I yield back. 
Mr. JOHNSON. Thank you, Congressman Cannon. 
I have a couple of questions. 
Would anyone wish to comment on Administrator Dudley’s testi-

mony? If not, then Mr. Copeland, I would like to ask you, one of 
the Bush administration initiatives that you discussed is increased 
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use of informal OIRA reviews. Can you describe what informal 
OIRA reviews are and why they are important? 

Mr. COPELAND. Sure. Essentially, the formal process is that after 
the agency head has signed off on a rule, the agency will send it 
to OMB for formal review. That is when the 90-day clock starts. 
The executive order says that OIRA has 90 days, essentially, to re-
view the rule. 

Informal review is when the agency will send over drafts of the 
rule, either at OIRA’s request or at the agency’s initiative, for a 
pre-submission discussion. So it is essentially while they are formu-
lating the rule. 

And OMB has said they have their biggest impact on agency 
rulemaking during this informal, pre-formal submission process. 

The problem in terms of transparency is that OMB has inter-
preted the requirement—there is a requirement in Executive Order 
12866 that says the agency is to disclose the changes made at 
OMB’s suggestion or recommendation. OMB has interpreted that to 
mean only during formal review. I have seen rules that have gone 
back and forth between OMB and the agency several times over a 
several week or even several month process, during informal re-
view, get submitted to OMB, have a 1-or 2-day formal review proc-
ess, and under OMB’s interpretation, the only thing that has to get 
disclosed is what happens in that 1 or 2 days. 

So the problem is that there is little transparency during the in-
formal review process, and that is the period in which OMB says 
they have their greatest impact. 

Mr. JOHNSON. Is the Bush administration the first Administra-
tion to use this informal review process? 

Mr. COPELAND. No, sir. The Clinton administration used it. 
Other Administrations back to the start of OIRA in 1981 have used 
it. 

I would say that both the previous OIRA administrator and other 
observers, agency people, have said that it seems to have been 
ratcheted up during this Administration, that there is greater use 
of informal review and that as a consequence there is less trans-
parency about the effects that OIRA has on the agencies’ rules. 

Mr. JOHNSON. All right. Thank you. 
Mr. Gattuso, do you think it is appropriate for the Vice Presi-

dent, who has no scientific expertise or responsibilities, to delay a 
final rule for more than a year that would provide protection for 
Right Whales? 

Mr. GATTUSO. Well, first off I would point out—and thank you 
for raising that, since it was one of the witnesses earlier who re-
ferred to the Vice President as a political appointee, and we do 
have to remember that the Vice President is not a political ap-
pointee. He is an elected official, one of two individuals in the coun-
try elected nationwide. I think that in that status, the Vice Presi-
dent certainly has every right to ask questions, to ask executive 
branch officials to justify their actions, to convey his own views. 

The question of how long something would be delayed, what kind 
of questions are asked, I think depends entirely upon the subject 
at issue. I am not going to defend every action every Vice President 
has ever taken, but in terms of the Vice President’s right to ask 
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these questions and receive answers as to the activities of the exec-
utive branch, I think that is entirely appropriate. 

We hear a lot about politicization of the process. It reminds me 
a little bit of the movie Casablanca. Politics. Politics going on in 
the rulemaking process. Much of this is a political process in the 
sense of getting information out, balancing between the unelected 
officials carrying out their responsibilities, the elected officials with 
responsibility to their voters and the country in terms of ensuring 
certain policies and priorities. And those elected representatives, by 
the way, include Congress. 

So short answer, yes, the Vice President has a role. 
Mr. JOHNSON. Thank you. And I will yield the balance of my 

time to Congressman Cannon. 
Mr. CANNON. Thank you. 
I just have one other question I can’t resist asking this panel, 

and let me ask Mr. Gattuso in particular, but if anyone else would 
like to answer, I know that, Dr. Copeland, we have talked about 
these issues in the past, but if Congress were to make lively use 
of the Congressional Review Act, including our ability to review 
rulemaking agencies’ case by case compliance with the Administra-
tive Procedure Act and other administrative law, don’t you think 
that would go a long way to policing the roles of the bureaucracy 
and the President in Federal rulemaking? 

Mr. GATTUSO. I agree. The Congressional Review Act is probably 
one of the most under-used mechanisms that the Congress has in 
its quiver. I believe it has only been used once in its 10-year his-
tory, at least been all the way through the process once, and it is 
tailor-made. 

It was specifically enacted in order to let Congress voice its will, 
to implement its well as to regulations when a regulatory body has, 
in Congress’ view, misinterpreted what Congress had in mind. 

And by the way, it can be used both to further regulation or to 
hinder it. It is not specific as to which direction that pendulum 
goes. 

Mr. STRAUSS. I am going to have to disagree. 
The principle place, I think, for expressing the disagreement is 

to point out that before you can get a regulation under the Con-
gressional Review Act, it must have survived this process. That is 
to say it will have presidential approval at some level or another. 

And consequently, any resolution of disapproval that the Con-
gress might vote is subject to the possibility of presidential veto. It 
is not at all accidental that the one opportunity you have had to 
use the Congressional Review Act was an opportunity that fell be-
tween Administrations, a rule issued by Democratic administration 
that was then vetoed by the Congress after the Democratic admin-
istration had ceased to exist and had been replaced by a Repub-
lican administration whose head agreed with what the Congress 
did in disapproving OSHA’s ergonomics rule. 

Mr. CANNON. We are actually, of course, considering some adjust-
ments to the Congressional Review Act. We have a bill that has 
been passed out of Subcommittee and another one that we think 
will come along fairly soon that would, we hope, change that. 
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If we changed it so that we at least had a more political role in 
reviewing regulations, would that change your view? In other 
words, does Congress have a role here? 

Mr. STRAUSS. There have been serious suggestions made by my 
friend and at least area colleague, Paul Verkuil, notably that one 
ought to replace the current technique for rulemaking by some-
thing more or less analogous to what I think is done in many Euro-
pean countries, where rulemaking proposals would essentially be 
fast-tracked legislation and would not take effect unless enacted by 
Congress. 

This would dramatically change the landscape generally, wheth-
er—is an occasion for a different meeting than today. 

Mr. CANNON. I think we have actually dealt with that, of course, 
in the past, as you know. And there was a large consensus that the 
current act does not work. And so if other panelists would like to 
comment on the possibility of more congressional involvement in 
regulatory processes, I would be quite interested to hear either Dr. 
Copeland or Mr. Melberth. 

Mr. MELBERTH. Well, we do have some suggestions for what Con-
gress can do to be more involved and take some control. We don’t 
believe the Congressional Review Act is an appropriate vehicle to 
do that. But we would look forward to working with Congress to 
find a way in which Congress could be more involved in that proc-
ess. 

Mr. CANNON. We have actually been working on this, as I think 
Dr. Copeland knows and Professor Strauss, for the last 6 years. Ac-
tually, no, we are almost 8 years now into this process. And so we 
have had a lot of academic water under the bridge here and we are 
actually trying to hope we can do something in the short-term. 

Dr. Copeland, did you want to comment at all? 
Mr. COPELAND. I would just agree that it would essentially take 

two-thirds of both houses to overturn a rule that the President 
agrees with. And so you do have this really high hurdle to jump. 

I would point out, though, that there are a number of other op-
tions that Congress does have. Greater specificity in their delega-
tions of rulemaking authority to the agencies would make it less 
likely that Congress would object, because the agencies would be 
constrained in their discretion. To the extent that, you know, the 
agencies are regulating separate from what Congress intended. 

Mr. CANNON. Of course, I believe the academic momentum has 
been toward the question that Professor Strauss is close to stating, 
although it was not the point of his comment, which is that it 
would not be an overturning of a regulation, but rather voting on 
regulations before they become law, in which case you don’t have 
a two-thirds majority problem. 

Mr. COPELAND. Correct. 
Mr. CANNON. Now, we are not at a point of making that leap yet 

or jumping into a rubicon that might be too swift for us, but it is 
my view and I think the view of the Chairman of the full Com-
mittee and other Members of the Committee that this is an area 
that we ought to be much more aggressively involved in. 

And that, of course, is a very long discussion, and we probably 
should end the hearing since we have a vote. 
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So thank you, Mr. Chairman, for your indulgence, and I yield 
back. 

Mr. JOHNSON. Thank you, Mr. Cannon. 
I would like to thank all of the witnesses for their testimony 

today. Without objection, Members will have 5 legislative days to 
submit any additional written questions, which we will then for-
ward to the witnesses and ask that you answer as promptly as you 
can to be made a part of the record. 

Without objection, the record will remain open for 5 legislative 
days for the submission of any other additional materials. 

Again, thanks for your time and for your patience. 
This hearing on the Subcommittee on Commercial and Adminis-

trative Law is adjourned. 
[Whereupon, at 3:33 p.m., the Subcommittee was adjourned.] 
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